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IHGHUDO�DQG�VWDWH�WULDO�DQG�DSSHOODWH�FRXUWV���$V�D�UHVXOW�RI�LWV�
XQLTXH�H[SHUWLVH��93&�LV�RIWHQ�UHOLHG�RQ�DQG�FLWHG�E\�QDWLRQDO�
QHZV� RXWOHWV� DQG� RWKHU� RUJDQL]DWLRQV��� ,WV� VWDII�� ZKLFK� LQ�
FOXGHV�ODZ\HUV�DQG�KHDOWK�SROLF\�DQDO\VWV��DUH�QDWLRQDOO\�UHF�
RJQL]HG�H[SHUWV�RQ�ILUHDUPV�YLROHQFH�� ILUHDUPV�PDQXIDFWXUH��
IHGHUDO�ILUHDUPV�ODZ�DQG�WKH�DJHQFLHV�HPSRZHUHG�WR�HQIRUFH�
VXFK�ODZV��VXFK�DV�WKH�'HSDUWPHQW�RI�-XVWLFH�DQG�WKH�%XUHDX�
RI�$OFRKRO��7REDFFR�DQG�)LUHDUPV��� DQG� ILUHDUPV� OLWLJDWLRQ���
93&� UHVSHFWIXOO\� VXEPLWV� WKLV� EULHI� LQ� VXSSRUW� RI� 3HWLWLRQHU�
WKH�8QLWHG�6WDWHV��XUJLQJ�UHYHUVDO�RI�WKH�GHFLVLRQ�RI�WKH�&RXUW�
RI�$SSHDOV���
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7KH 93& 5HSRUW DSSHDUV RQ WKH 9LROHQFH 3ROLF\ &HQWHU¶V :HE VLWH

DW KWWS���ZZZ�YSF�RUJ�VWXGLHV�UHOLHIFRQW�KWP� 7KH WKUHH SDUWV RI WKH VWXG\

DSSHDU ZLWKRXW SDJLQDWLRQ DW WKH IROORZLQJ 85/V�

KWWS���ZZZ�YSF�RUJ�VWXGLHV�UHOLHIRQH�KWP �³/LQN �´��

KWWS���ZZZ�YSF�RUJ�VWXGLHV�UHOLHIWZR�KWP �³/LQN �´��

KWWS���ZZZ�YSF�RUJ�VWXGLHV�UHOLHIWKUHH�KWP �³/LQN �´��
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)HGHUDO� ODZ�SURKLELWV�IHORQV�IURP�SRVVHVVLQJ�� WUDQVSRUW�
LQJ�� RU� VKLSSLQJ� ILUHDUPV� RU� DPPXQLWLRQ�� � ��� 8�6�&��
������J�������7KLV�SURVFULSWLRQ�GDWHV�WR�WKH������)HGHUDO�)LUH�
DUPV� $FW�� ZKLFK� EDUUHG� UHFHLSW� RI� ILUHDUPV� E\� LQGLYLGXDOV�
FRQYLFWHG�RI�D�³FULPH�RI�YLROHQFH�´� �3XE��/��1R�������������
6WDW�� ������ � 2YHU� WKH� GHFDGHV� WKDW� IROORZHG�� &RQJUHVV� H[�
SDQGHG� WKDW� SURKLELWLRQ� XQWLO� LW� HQFRPSDVVHG� YLUWXDOO\� DOO�
FULPHV�� LQFOXGLQJ� QRQ�YLROHQW� RIIHQVHV�� ³SXQLVKDEOH� E\� LP�
SULVRQPHQW� IRU� D� WHUP� H[FHHGLQJ� RQH� \HDU�´� � ��� 8�6�&��
������J����� ����

&RQJUHVV� DPHQGHG� WKH� ����� )HGHUDO� )LUHDUPV� $FW� LQ�
����� WR�SHUPLW� FRQYLFWHG� IHORQV� WR�SHWLWLRQ� WKH�6HFUHWDU\�RI�
WKH�7UHDVXU\�IRU�UHOLHI�IURP�WKH�SURKLELWLRQ�VHW� IRUWK�LQ�6HF�
WLRQ� ����J������ �$FFRUGLQJO\�� D� FRQYLFWHG� IHORQ� FRXOG� DSSO\�
WR�WKH�6HFUHWDU\�RI�WKH�7UHDVXU\�WR�UHVWRUH�WKH�DELOLW\�WR�SRV�
VHVV� D� ILUHDUP� XSRQ� D� VKRZLQJ� WKDW� WKH� IHORQ� ³ZLOO� QRW� EH�
OLNHO\�WR�DFW�LQ�D�PDQQHU�GDQJHURXV�WR�SXEOLF�VDIHW\�DQG�WKDW�
WKH�JUDQWLQJ�RI�WKH�UHOLHI�ZRXOG�QRW�EH�FRQWUDU\�WR�WKH�SXEOLF�
LQWHUHVW�´� � ���8�6�&�� �� ����F��� � 7KLV� SURYLVLRQ�ZDV� HQDFWHG�
DIWHU�2OLQ�0DWKLHVRQ�&RUSRUDWLRQ�KDG�EHHQ�FRQYLFWHG�RI�IHO�
RQ\�FRXQWV�SHUWDLQLQJ� WR�DQ�RYHUVHDV�NLFNEDFN�VFKHPH�� �6HH�
93&� 5HSRUW� DW� /LQN� ��� 8QLWHG� 6WDWHV� Y�� 2OLQ� 0DWKLHVRQ�

&KHP��&RUS�������)��G�������G�&LU���������SHU�FXULDP���XS�
KROGLQJ�FRQYLFWLRQ��� �%HFDXVH�VWULFW� DSSOLFDWLRQ�RI� WKH�VWDWX�
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6HH $FW RI 0DU� ��� ����� 3XE� /� 1R� ������ �� 6WDW� �� �DGGLQJ

EXUJODU\� KRXVH EUHDNLQJ� DQG DVVDXOW�� $FW RI 2FW� �� ����� 3XE� /� 1R�

������� �� 6WDW� ��� �DGGLQJ WKH ODQJXDJH FXUUHQWO\ LQ 6HFWLRQ ����J������

*XQ &RQWURO $FW RI ����� 3XE� /� 1R� ������� �� 6WDW� �����

7KH VWDWXWH VWLOO H[HPSWV FHUWDLQ ZKLWH�FROODU RIIHQVHV� 6HH ��

8�6�&� � ����D������$� �³7KH WHUP µFULPH SXQLVKDEOH E\ LPSULVRQPHQW

IRU D WHUP H[FHHGLQJ RQH \HDU¶ GRHV QRW LQFOXGH²�$� DQ\ )HGHUDO RU

6WDWH RIIHQVHV SHUWDLQLQJ WR DQWLWUXVW YLRODWLRQV� XQIDLU WUDGH SUDFWLFHV�

UHVWUDLQWV RI WUDGH� RU RWKHU VLPLODU RIIHQVHV UHODWLQJ WR WKH UHJXODWLRQ RI

EXVLQHVV SUDFWLFHV�´��
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WRU\� SURKLELWLRQ�ZRXOG� KDYH� GULYHQ�:LQFKHVWHU²D� JXQ� DQG�
DPPXQLWLRQ�PDQXIDFWXUHU� WKDW�ZDV� DQ� 2OLQ�0DWKLHVRQ� VXE�
VLGLDU\�� VHH� 93&� 5HSRUW� DW� /LQN� �²RXW� RI� EXVLQHVV�� &RQ�
JUHVV�JUDQWHG�WKH�6HFUHWDU\�RI�WKH�7UHDVXU\�GLVFUHWLRQDU\�DX�
WKRULW\� WR�PDNH�H[FHSWLRQV�LQ�DSSURSULDWH�FDVHV�� �7KH�6HFUH�
WDU\�RI� WKH�7UHDVXU\� VXEVHTXHQWO\�GHOHJDWHG�DXWKRULW\� WR� WKH�
'LUHFWRU� RI� WKH� %XUHDX� RI� $OFRKRO�� 7REDFFR�� DQG� )LUHDUPV�
�³$7)´��WR�JUDQW�RU�GHQ\�VXFK�DSSOLFDWLRQV�DIWHU�DQ�LQYHVWLJD�
WLRQ���6HH����&�)�5������������E��	��G�����

,Q� ������ &RQJUHVV� SDVVHG� WKH� 0F&OXUH�9RONPHU� $FW���
6HH� 3XE�� /��1R�� �������� ����6WDW�� ����� � 7KLV�$FW� DPHQGHG�
6HFWLRQ� ����F�� WR� SHUPLW� IHORQV�ZKR� KDG� EHHQ� FRQYLFWHG� RI�
FULPHV�LQYROYLQJ�D�ILUHDUP��KDG�EHHQ�FRPPLWWHG�LQYROXQWDULO\�
WR�D�PHQWDO� LQVWLWXWLRQ��RU�KDG�YLRODWHG� WKH�*XQ�&RQWURO�$FW�
RI������WR�SHWLWLRQ�$7)�IRU�UHVWRUDWLRQ�RI�WKHLU�ILUHDUPV�SULYL�
OHJHV���6HH�LG�������������6WDW������������VHH�DOVR�6WRS�$UP�
LQJ�)HORQV�$FW���+HDULQJ�RQ�6������%HIRUH�WKH�6XEFRPP��RQ�

WKH�&RQVWLWXWLRQ�%HIRUH� WKH�6HQDWH�&RPP��RQ� WKH�-XGLFLDU\��
���VW� &RQJ�� ��� ������� �WHVWLPRQ\� RI� -RVK� 6XJDUPDQQ�� ([�
HFXWLYH� 'LUHFWRU� RI� 9LROHQFH� 3ROLF\� &HQWHU�� �³6XJDUPDQQ�
WHVWLPRQ\´�� �QRWLQJ� WKDW� WKH�0F/XUH�9RONPHU�$FW�KDG�EHHQ�
GUDIWHG�E\�WKH�1DWLRQDO�5LIOH�$VVRFLDWLRQ����

)URP� ����� XQWLO� ������ $7)�PDLQWDLQHG� DSSUR[LPDWHO\�
IRUW\�IXOO�WLPH�VWDII�PHPEHUV�WR�UHYLHZ�6HFWLRQ�����F��DSSOL�
FDWLRQV�DQG�VSHQW� LQ�H[FHVV�RI�����PLOOLRQ�FRQGXFWLQJ�PRUH�
WKDQ� ������� LQYHVWLJDWLRQV�� �93&�5HSRUW� DW� /LQN� ��� �$7)¶V�
LQYHVWLJDWLRQV� ZHUH� ³FRPSUHKHQVLYH´�� � DJHQWV� FRQGXFWHG� D�
SUHLQYHVWLJDWLRQ� LQWHUYLHZ� RI� WKH� DSSOLFDQW�� UHVHDUFKHG� WKH�
DSSOLFDQW¶V�FRQYLFWLRQ��HPSOR\PHQW�KLVWRU\��ODZ�HQIRUFHPHQW�
UHFRUG�� DQG� PHQWDO� FRPSHWHQF\�� DQG� LQWHUYLHZHG� ³UHJLRQDO�
ODZ�HQIRUFHPHQW�DJHQFLHV��QHLJKERUV��IULHQGV��EXVLQHVV�DVVR�
FLDWHV��DQG�DUUHVWLQJ�DQG�SUREDWLRQ�RIILFHUV�´��,G���7KH�VWDWXWH�
PDNHV�SODLQ�WKDW�WKH�GHFLVLRQ�WR�JUDQW�D�6HFWLRQ�����F��DSSOL�
FDWLRQ� UHVWV� LQ� VRXQG� GLVFUHWLRQ� RI� WKH� 6HFUHWDU\�� � 6HH� ���
8�6�&��������F���³>7@KH�6HFUHWDU\�PD\�JUDQW�VXFK�UHOLHI�LI�LW�
LV� HVWDEOLVKHG� WR� KLV� VDWLVIDFWLRQ��������´��� ��� &�)�5��
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����������G���³7KH�'LUHFWRU�PD\�JUDQW�UHOLHI�WR�DQ�DSSOLFDQW�
LI�LW�LV�HVWDEOLVKHG�WR�WKH�VDWLVIDFWLRQ�RI�WKH��'LUHFWRU��������´���

&RQJUHVV� SURYLGHG� IRU� FLUFXPVFULEHG� MXGLFLDO� UHYLHZ�
OLPLWHG�WR�GHQLDOV�RI�DSSOLFDWLRQV���³$Q\�SHUVRQ�ZKRVH�DSSOL�
FDWLRQ� IRU� UHOLHI� IURP�GLVDELOLWLHV� LV�GHQLHG� E\� WKH�6HFUHWDU\�
PD\� ILOH� D� SHWLWLRQ� ZLWK� WKH� 8QLWHG� 6WDWHV� GLVWULFW� FRXUW�
IRU�������D�MXGLFLDO�UHYLHZ�RI�VXFK�GHQLDO�´�����8�6�&��������F��
�HPSKDVLV�DGGHG��� �7KLV�MXGLFLDO�UHYLHZ��SXUVXDQW�WR�WKH�$G�
PLQLVWUDWLYH� 3URFHGXUHV� $FW�� LV� OLPLWHG� WR� GHWHUPLQLQJ�
ZKHWKHU�WKH�DJHQF\�DFWLRQ�ZDV�³DUELWUDU\�DQG�FDSULFLRXV�´����
8�6�&�����������$���

7KH�9LROHQFH�3ROLF\�&HQWHU�ILUVW�IRFXVHG�RQ�$7)¶V�³UH�
OLHI´� IRU� IHORQV� SURJUDP� DIWHU� LW� EHFDPH� DZDUH� WKDW� $ODQ�
*RWWOLHE�� WKH� &KDLUPDQ� RI� WKH� &LWL]HQV� &RPPLWWHH� IRU� WKH�
5LJKW�WR�.HHS�DQG�%HDU�$UPV��D�JXQ�ULJKWV�RUJDQL]DWLRQ��UH�
JDLQHG� ILUHDUPV� SULYLOHJHV� LQ� ������ DIWHU� KDYLQJ� EHHQ� FRQ�
YLFWHG� RI� WD[� HYDVLRQ� LQ� ������ � 6HH� 6XJDUPDQQ� 7HVWLPRQ\��
VXSUD��DW������93&�FRPPHQFHG�DQ�LQYHVWLJDWLRQ��H[SHFWLQJ�WR�
ILQG� D� VHOHFWLYH� SURJUDP� JUDQWLQJ� ³UHOLHI´� WR� D� IHZ� IHORQV��
PRVW� RI�ZKRP�KDG� FRPPLWWHG�ZKLWH� FROODU� FULPHV�� � 6HH� LG���
,QVWHDG��93&�GLVFRYHUHG�WKDW�$7)�KDG�UHVWRUHG�WKH�ILUHDUPV�
SULYLOHJHV� RI� WKRXVDQGV� RI� IHORQV�� ZKRVH� FULPHV� LQFOXGHG�
VH[XDO�DVVDXOW��GUXJ�GHDOLQJ��WHUURULVP��KRPLFLGH��DQG�DUPHG�
UREEHU\���6HH�LG��DW��������

,Q�0D\�������93&�UHOHDVHG�D� ODQGPDUN� UHSRUW�� HQWLWOHG�
3XWWLQJ�*XQV�%DFN�,QWR�&ULPLQDOV¶�+DQGV�������&DVH�6WXGLHV�

RI� )HORQV� *UDQWHG� 5HOLHI� IURP� 'LVDELOLW\� 8QGHU� )HGHUDO�

)LUHDUPV�/DZV�� WKDW�GHWDLOHG� LWV� LQYHVWLJDWLRQ�RI� WKH�6HFWLRQ�
����F��³UHOLHI´�SURJUDP���7KH�93&�5HSRUW�UHYHDOHG�WKDW��EH�
WZHHQ� ����� DQG� ������$7)� KDG� JUDQWHG� DSSUR[LPDWHO\� RQH�
WKLUG�RI�WKH�PRUH�WKDQ��������DSSOLFDWLRQV�LW�SURFHVVHG���93&�
5HSRUW� DW�/LQN���� �0RUHRYHU��$7)�KDG� LQFUHDVHG� LWV� DQQXDO�
H[SHQGLWXUHV�RQ�6HFWLRQ�����F��LQYHVWLJDWLRQV�IURP������PLO�
OLRQ�LQ������WR������PLOOLRQ�LQ��������,G��
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'LVWXUELQJO\�� WKH� 93&� 5HSRUW� IRXQG� WKDW� $7)� JUDQWHG�
DSSOLFDWLRQV� WR� UHVWRUH� JXQ� SULYLOHJHV� WR� VHYHUDO� LQGLYLGXDOV�
GHVSLWH�VWURQJ�HYLGHQFH�REWDLQHG� LQ�$7)�LQYHVWLJDWLRQV�VXJ�
JHVWLQJ� WKDW� VXFK� LQGLYLGXDOV�PLJKW� XVH� ILUHDUPV� WR� WKUHDWHQ�
RWKHUV��

x� -RQ�:D\QH�<RXQJ������KDG�D�VL[�\HDU�KLVWRU\�RI�VH[�
UHODWHG� RIIHQVHV�ZKHQ� KH� SOHG� JXLOW\� WR� DJJUDYDWHG�
DVVDXOW� DQG� DJJUDYDWHG� UREEHU\� LQ� ������ � 7KH� VHQ�
WHQFLQJ�MXGJH�VWDWHG���³<RX�GRQ¶W�KDYH�HQRXJK�FRQ�
WURO�RI�\RXU�DFWLRQV�WR�SUHYHQW�>\RXUVHOI�IURP�NLOOLQJ�
VRPHRQH�@� � ,W� LV� MXVW� OXFN\�� IRUWXQDWH�� WKDW� WKH� JLUO�
ZDVQ¶W� NLOOHG�� DQG� WKH� UHDVRQ� SUREDEO\� WKDW� VKH�
ZDVQ¶W� NLOOHG� LV� WKDW� VKH� VXEPLWWHG� WR� \RX� EXW� KDG�
VKH� IRXJKW� \RX� XQGRXEWHGO\� VKH� PLJKW� KDYH� EHHQ�
NLOOHG��SUREDEO\�ZRXOG�KDYH�EHHQ�NLOOHG�´� �$7)�UH�
VWRUHG�<RXQJ¶V�JXQ�SULYLOHJHV�LQ��������6HH�LG��

x� -HURPH�6DQIRUG�%URZHU�FRQVSLUHG�ZLWK�IRUPHU�&,$�
DJHQWV� (GZLQ�:LOVRQ� DQG� )UDQFLV� 7HUSLO� WR� VXSSO\�
H[SORVLYHV� WR� D� WHUURULVW� WUDLQLQJ� SURJUDP� LQ�/LE\D���
,Q� ������ %URZHU� SOHG� JXLOW\� WR� YLRODWLRQV� RI� WKH�
$UPV�([SRUW�&RQWURO�$FW�DQG�XQODZIXOO\�WUDQVSRUW�
LQJ�KD]DUGRXV�PDWHULDO�LQ�IRUHLJQ�FRPPHUFH���$IWHU�
UHFHLYLQJ�D�IRXU�PRQWK�SULVRQ�VHQWHQFH�DQG�D��������
ILQH��%URZHU�DSSOLHG�IRU�UHVWRUDWLRQ�RI�KLV�JXQ�SULYL�
OHJHV�LQ��������$7)�JUDQWHG�KLV�UHTXHVW���6HH�LG��

0RUHRYHU�� HYHQ� LQ� FDVHV� LQYROYLQJ� ILUHDUPV�UHODWHG� RI�
IHQVHV��$7)�JUDQWHG�WKHVH�DSSOLFDWLRQV����

x� 2QH� XQQDPHG� DSSOLFDQW� RPLWWHG� WZR� FRQYLFWLRQV²
RQH�IRU�EXUJODU\�DQG�DQRWKHU�IRU�EUDQGLVKLQJ�D�ILUH�
DUP²IURP� KLV� 6HFWLRQ� ����F�� DSSOLFDWLRQ� EHFDXVH�
KH� ³FRXOGQ¶W� UHPHPEHU� WKH� H[DFW� GDWHV�´� � $7)�
JUDQWHG�WKH�DSSOLFDWLRQ���6HH�LG��DW�/LQN����

x� %REELH�6KHUUHOO�+RODZD\�KDG�D�ODXQGU\�OLVW�RI�FRQ�
YLFWLRQV�� LQFOXGLQJ�GHDOLQJ� LQ�H[SORVLYHV�DQG�FDUU\�
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LQJ� D� ILUHDUP� ZLWKRXW� D� OLFHQVH�� � $7)� JUDQWHG� WKH�
DSSOLFDWLRQ���,G��

x� 6KHUPDQ�'DOH�:LOOLDPV�ZDV�D�FRQYLFWHG�IHORQ�ZKR�
KDG� LOOHJDOO\� WUDQVIHUUHG� PDFKLQH� JXQV�� � +LV�
QHLJKERUV�GHVFULEHG�KLP�DV�KDYLQJ�³D�UHSXWDWLRQ�DV�D�
FURRN´� DQG� VWDWHG� WKDW� ³LI� KH�ZHUH� DOORZHG� WR� RZQ�
ILUHDUPV�´� WKH\� KRSHG� WKDW� KH� ZRXOG� XVH� WKHP�
³VRPHZKHUH� HOVH� DQG� QRW� LQ� >WKHLU@� QHLJKERUKRRG�´��
7KH� LQYHVWLJDWLQJ� DJHQW� FRQFOXGHG� WKDW� ³>G@XULQJ�
WKLV� LQYHVWLJDWLRQ�� WKH� ODZ� HQIRUFHPHQW� FRPPXQLW\�
DQG� D� IHZ� QHLJKERUV� H[SUHVVHG� JUHDW� FRQFHUQ� >UH�
JDUGLQJ� :LOOLDPV¶@� EHLQJ� JUDQWHG� UHOLHI�� KRZHYHU��
QR�GRFXPHQWDEOH�UHDVRQV�IRU�GHQ\LQJ�KLP�KLV�UHOLHI�
ZHUH�SURGXFHG���%HFDXVH�RI�WKLV�ODFN�RI�GRFXPHQWD�
WLRQ��,�KDYH�QR�FKRLFH�EXW�WR�UHFRPPHQG�WKDW�>KH�EH@�
JUDQWHG�UHOLHI�´��,G��

:LWK�WKLV�SDWWHUQ�RI�JUDQWLQJ�UHOLHI��WKH�93&�5HSRUW�XQ�
VXUSULVLQJO\�IRXQG�WKDW�PDQ\�IHORQV�ZKRVH�ILUHDUP�SULYLOHJHV�
ZHUH� UHVWRUHG� XQGHU� 6HFWLRQ� ����F�� XVHG� WKRVH� ILUHDUPV� WR�
FRPPLW�IXUWKHU�FULPHV��LQFOXGLQJ�PDQ\�YLROHQW�FULPHV���7KLV�
ZDV� WUXH� HYHQ� ZKHUH� WKH� XQGHUO\LQJ� FULPH� UHVXOWLQJ� LQ� WKH�
ORVV�RI� ILUHDUPV�SULYLOHJHV�ZDV�QRW�D�YLROHQW�RQH�� �6HH�93&�
5HSRUW�DW�����³7KH�VHYHULW\�RI�WKH�RULJLQDO�FULPHV�FRPSDUHG�
ZLWK� VXEVHTXHQW�FULPHV� FRPPLWWHG�HIIHFWLYHO\� LOOXVWUDWHV� WKH�
IXWLOLW\� LQ� DWWHPSWLQJ� WR� SUHGLFW� IXWXUH� FULPLQDO� EHKDYLRU�
EDVHG�RQ�D� IHORQ¶V�FULPLQDO�SDVW�´���VHH�DOVR�93&��*XQV� IRU�
)HORQV�� �+RZ� WKH�15$�:RUNV� WR� 5HDUP�&ULPLQDOV� �� �0DU��
������� DYDLODEOH� DW� KWWS���ZZZ�YSF�RUJ�VWXGLHV�IHORQV�KWP�
�³93&� ����� 5HSRUW´�� �FLWLQJ� LQVWDQFHV� ZKHUH� LQGLYLGXDOV��
KDYLQJ� ORVW� WKHLU� SULYLOHJHV� XSRQ� FRQYLFWLRQ� IRU� QRQ�YLROHQW�
FULPHV�� KDG� WKRVH� SULYLOHJHV� UHVWRUHG� DQG� WKHQ� FRPPLWWHG�
ILUHDUPV�UHODWHG�RIIHQVHV���$V�93&�GHPRQVWUDWHG�LQ�D�VXEVH�
TXHQW� UHSRUW�� ��� IHORQV� JUDQWHG� ³UHOLHI´� EHWZHHQ� ����� DQG�
�����ZHUH�UHDUUHVWHG�WKHUHDIWHU�IRU�FULPHV�UDQJLQJ�IURP�WUDI�
ILFNLQJ� LQ� FRQWUROOHG� VXEVWDQFHV� DQG� SRVVHVVLRQ� RI� LOOHJDO�
ZHDSRQV� WR� VH[XDO� DVVDXOW�� DEGXFWLRQ�NLGQDSSLQJ�� FKLOG�PR�
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OHVWDWLRQ��DQG�GRPHVWLF�DEXVH���6HH�93&������5HSRUW��GRFX�
PHQWLQJ�UHFLGLYLVP�DPRQJ�IHORQV�JUDQWHG�6HFWLRQ�����F��³UH�
OLHI´���

&RQJUHVV¶V� UHVSRQVH� WR� WKH�93&�5HSRUW� ZDV� VZLIW� DQG�
GHFLVLYH���&RQJUHVV�GHIXQGHG�WKH�6HFWLRQ�����F��³UHOLHI´�SUR�
JUDP��H[SUHVVO\�HOLPLQDWLQJ�WKH�SUHYLRXV�EURDG�GLVFUHWLRQDU\�
DXWKRULW\�JUDQWHG�WR�WKH�6HFUHWDU\�WR�JUDQW�WKLV�³UHOLHI�´��7KH�
����� DSSURSULDWLRQV� ODZ� VWDWHG� WKDW� ³QRQH� RI� WKH� IXQGV� DS�
SURSULDWHG�KHUHLQ�VKDOO�EH�DYDLODEOH�WR�LQYHVWLJDWH�RU�DFW�XSRQ�
DSSOLFDWLRQV� IRU� UHOLHI� IURP�)HGHUDO� ILUHDUPV� GLVDELOLWLHV� XQ�
GHU����8�6�&������F��´����

6XEVHTXHQW� DSSURSULDWLRQV� ELOOV� KDYH� SHUPLWWHG�$7)� WR�
SURFHVV�DSSOLFDWLRQV�ILOHG�RQ�EHKDOI�RI�FRUSRUDWLRQV��WKH�HQWL�
WLHV� RULJLQDOO\� LQWHQGHG� WR� EHQHILW� IURP� 6HFWLRQ� ����F�� ³UH�
OLHI�´�� � %XW� &RQJUHVV¶V� GHWHUPLQDWLRQ� WKDW� LQGLYLGXDOV� FRQ�
YLFWHG�RI�IHORQLHV�VKRXOG�QRW�EH�SHUPLWWHG�XQGHU� IHGHUDO� ODZ�
WR� SRVVHVV�� WUDQVSRUW�� RU� VKLS� ILUHDUPV� RU� DPPXQLWLRQ� KDV�
EHHQ�YDOLGO\�HQDFWHG�LQWR�ODZ�HDFK�\HDU�VLQFH�������

�������������������������������������������������
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7UHDVXU\� 3RVWDO 6HUYLFH� DQG *HQHUDO *RYHUQPHQW $SSURSULDWLRQV

$FW� 3XE� /� 1R� �������� ��� 6WDW� ����� ���� �������

�
6HH 7UHDVXU\ DQG *HQHUDO *RYHUQPHQW $SSURSULDWLRQV $FW� 3XE� /�

1R� ������� ��� 6WDW� ���� ��� ������ �³3URYLGHG IXUWKHU� 7KDW VXFK

IXQGV VKDOO EH DYDLODEOH WR LQYHVWLJDWH DQG DFW XSRQ DSSOLFDWLRQV ILOHG E\

FRUSRUDWLRQV IRU UHOLHI IURP )HGHUDO ILUHDUPV GLVDELOLWLHV XQGHU �� 8�6�&�

VHFWLRQ ����F�´�� &RQVROLGDWHG $SSURSULDWLRQV $FW� 3XE� /� 1R� ��������

��� 6WDW� ���� ������� 7UHDVXU\ DQG *HQHUDO *RYHUQPHQW $SSURSULDWLRQV

$FW� 3XE� /� 1R� ������� ��� 6WDW� ���� ������� 7UHDVXU\� 3RVWDO 6HUYLFH�

DQG *HQHUDO *RYHUQPHQW $SSURSULDWLRQV $FW� 3XE� /� 1R� �������� ���

6WDW� ���� ������� 7UHDVXU\� 3RVWDO 6HUYLFH� DQG *HQHUDO *RYHUQPHQW

$SSURSULDWLRQV $FW� 3XE� /� 1R� ������� ��� 6WDW� ��� ������� 7UHDVXU\�

3RVWDO 6HUYLFH� DQG *HQHUDO *RYHUQPHQW $SSURSULDWLRQV $FW� 3XE� /� 1R�

�������� ��� 6WDW� ���� ������� 7UHDVXU\� 3RVWDO 6HUYLFH� DQG *HQHUDO

*RYHUQPHQW $SSURSULDWLRQV $FW� 3XE� /� 1R� �������� ��� 6WDW� ����

�������
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'HVSLWH� WKLV� FOHDU� VWDWXWRU\� VWDWHPHQW� RI� FRQJUHVVLRQDO�
LQWHQW�� WKH� &RXUW� RI� $SSHDOV� QHYHUWKHOHVV� KHOG� WKDW� GLVWULFW�
FRXUWV�UHWDLQHG�DXWKRULW\�WR�³UHYLHZ´�WKH�6HFUHWDU\¶V�LQDELOLW\�
WR� DFW�� � 0RUHRYHU�� WKH� &RXUW� RI� $SSHDOV� KHOG� WKDW� GLVWULFW�
FRXUWV��XSRQ�VXFK� MXGLFLDO� ³UHYLHZ�´� FRXOG�GLUHFWO\�JUDQW� UH�
OLHI� WR� FRQYLFWHG� IHORQV�� UHVWRULQJ� WKHLU� ILUHDUPV� SULYLOHJHV�
XQGHU�6HFWLRQ�����F���

6800$5<�2)�$5*80(17�

(YHU\� DQQXDO� DSSURSULDWLRQV� ODZ� IRU� WKH�'HSDUWPHQW� RI�
WKH�7UHDVXU\� VLQFH�����²WKH�\HDU� LQ�ZKLFK�93&�SXEOLVKHG�
LWV�UHSRUW²KDV�SURYLGHG�WKDW�³QRQH�RI�WKH�IXQGV�DSSURSULDWHG�
KHUHLQ� VKDOO� EH� DYDLODEOH� WR� LQYHVWLJDWH� RU� DFW� XSRQ� DSSOLFD�
WLRQV� IRU� UHOLHI� IURP� )HGHUDO� ILUHDUPV� GLVDELOLWLHV� XQGHU� ���
8�6�&������F��´��6HH�VXSUD�DW���Q����

7KH� &RXUW� RI� $SSHDOV� PLVFRQVWUXHG� WKLV� ODQJXDJH� DQG�
LJQRUHG�&RQJUHVV¶V�XQDPELJXRXV�LQWHQW�EHKLQG�LW���7KH�&RXUW�
RI� $SSHDOV� LWVHOI� FRUUHFWO\� FRQFOXGHG� WKDW� &RQJUHVV� LQ� IDFW�
LQWHQGHG�WR�³DEURJDWH´�WKH�ULJKW�WR�VHHN�ERWK�³DGPLQLVWUDWLYH�
DQG� MXGLFLDO´� UHOLHI� IURP� WKH� ILUHDUPV� GLVDELOLW\� �3HW�� $SS��
�D��� �HPSKDVLV� DGGHG��� � 7KH�&RXUW� RI�$SSHDOV� WKHQ� HUURQH�
RXVO\�DSSOLHG�D�IRUP�RI�KHLJKWHQHG�VFUXWLQ\�WR�WKH�DSSURSULD�
WLRQV� OHJLVODWLRQ� DQG� UHTXLUHG� &RQJUHVV� WR� EH� PRUH� ³GLUHFW�
DQG�GHILQLWH´�WR�DFFRPSOLVK�LWV�REMHFWLYH�LQ�DQ�DSSURSULDWLRQV�
SURYLVLRQ�� ��,G��� �7KH�&RXUW�RI�$SSHDOV�VKRXOG�QRW�KDYH�LP�
SRVHG� WKLV� DGGLWLRQDO� UHTXLUHPHQW�� � 2QFH� D� FRXUW� KDV� GHWHU�
PLQHG� &RQJUHVV¶V� LQWHQW�� WKHUH� LV� QR� EDVLV²LQGHHG�� QR� DX�
WKRULW\²IRU�WKH�FRXUW�WR�SUHIHU��PXFK�OHVV�GHPDQG��RQH�IRUP�
RI� OHJLVODWLRQ�RYHU� DQRWKHU�� � ³6R� ORQJ�DV� WKH�PHWKRG�FKRVHQ�
E\�&RQJUHVV�LV�FRQVWLWXWLRQDO��WKHQ�LW�PDWWHUV�QRW�WKDW�DOWHUQD�
WLYH�PHWKRGV�H[LVW´�WR�DFKLHYH�WKH�VDPH�HQG���8QLWHG�6WDWHV�Y��
9LOODPRQWH�0DUTXH]������8�6�����������Q�����������

7KH� WH[W�� VWUXFWXUH��DQG� OHJLVODWLYH�KLVWRU\�RI� WKH�DSSUR�
SULDWLRQV� ODZV� DOO� FRQILUP� WKDW� WKH�&RXUW� RI�$SSHDOV� VKRXOG�
QRW� KDYH� RYHUULGGHQ�&RQJUHVV¶V� XQDPELJXRXV� LQWHQW� WR� VXV�
SHQG� WKH� UHVWRUDWLRQ� RI� ILUHDUPV� SULYLOHJHV� XQGHU� 6HFWLRQ�
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����F����$V�D�WH[WXDO�PDWWHU��WKH�VWDWXWH�RQO\�JUDQWV�FRXUWV�MX�
ULVGLFWLRQ� RYHU� WKH� ³GHQLDO´� RI� D� SHWLWLRQ�� DQG� $7)� FHDVHG�
³GHQ>\LQJ@´�SHWLWLRQV�ZKHQ�&RQJUHVV�IRUEDGH�LW�IURP�³DFWLQJ�
XSRQ´� WKHP�� � 6WUXFWXUDOO\�� WKH� QDUURZ� MXGLFLDO� UHYLHZ� HQYL�
VLRQHG� E\�6HFWLRQ� ����F�� FDQQRW� VHQVLEO\� RFFXU�ZLWKRXW� WKH�
SUHGLFDWH� DGPLQLVWUDWLYH� LQYHVWLJDWLRQ� DQG� GHWHUPLQDWLRQ� E\�
$7)��ZKLFK�&RQJUHVV�KDV�SURKLELWHG���)LQDOO\��WKH�OHJLVODWLYH�
UHFRUG�FRQILUPV�WKDW�E\�GHIXQGLQJ�DQ\�$7)�DFWLRQ�RQ�6HFWLRQ�
����F�� SHWLWLRQV�� &RQJUHVV� LQWHQGHG� WR� SUHFOXGH� WKH� FRXUWV�
IURP�DFWLQJ�RQ�VXFK�SHWLWLRQV��

93&�HQFRXUDJHV�WKH�&RXUW�WR�DGRSW�WKH�FRQFOXVLRQ�RI�WKH�
7KLUG�&LUFXLW� LQ�3RQWDUHOOL� Y��$7)��1R����������������8�6��
$SS��/(;,6�������0DU��������������7KHUH��WKH�FRXUW��VLWWLQJ�
HQ�EDQF��RYHUUXOHG� LWV�RZQ�SULRU�FLUFXLW�SUHFHGHQW�� DQG�� LQ�D�
FRPSUHKHQVLYH�RSLQLRQ�RQ�WKH�LVVXHV��VLGHG�ZLWK�DOO�RI�LWV�VLV�
WHU�FLUFXLWV��H[FHSW� WKH�)LIWK��� �7KDW�&RXUW�DSWO\�VXPPDUL]HG�
WKH�HVVHQWLDO�IODZV�RI�WKH�)LIWK�&LUFXLW¶V�YLHZ��

:H� GHFOLQH� WR� IROORZ� %HDQ� EHFDXVH�������LW� LJQRUHG�
WKH�WH[WV�RI�������F��DQG�WKH�DSSURSULDWLRQV�EDQ��GH�
SDUWHG� IURP� 6XSUHPH� &RXUW� SUHFHGHQW� RQ� ZKHQ� DQ�
DSSURSULDWLRQV� DFW� FDQ� FKDQJH� D� VXEVWDQWLYH� VWDWXWH�
DQG�GLVWRUWHG�WKH�OHJLVODWLYH�KLVWRU\�RI�WKH�DSSURSULD�
WLRQV�EDQ��

,G��DW���Q�����
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,�� &21*5(66� &$1²$1'� ','²9$/,'/<� $1'�

5(3($7('/<� 6863(1'� 7+(� 23(5$7,21� 2)�

6(&7,21� ����F�� 7+528*+� $335235,$7,216�

/(*,6/$7,21��

7KLV�&RXUW�KDV� UHSHDWHGO\�KHOG� WKDW�&RQJUHVV�PD\�DOWHU�
VWDWXWHV�WKURXJK�DSSURSULDWLRQV�OHJLVODWLRQ���6HH��H�J���5REHUW�
VRQ�Y��6HDWWOH�$XGXERQ�6RF¶\������8�6��������������������<HW�
LQ�GLVUHJDUGLQJ�&RQJUHVV¶V�FOHDU�H[SUHVVHG�LQWHQW� WR�VXVSHQG�
WKH�RSHUDWLRQ�RI�6HFWLRQ�����F��� WKH�&RXUW�RI�$SSHDOV� UHOLHG�
KHDYLO\�RQ�WKH�SULQFLSOH�WKDW�UHSHDOV�E\�³LPSOLFDWLRQ´�DUH�GLV�
IDYRUHG��SDUWLFXODUO\�ZKHUH�WKH�³UHSHDO´�LV�WR�EH�LPSOLHG�IURP�
DSSURSULDWLRQV� OHJLVODWLRQ�� � �3HW�� $SS�� �D��� � 7KDW� SULQFLSOH�
GRHV� QRW� DSSO\� KHUH�� � 7KLV� FDVH� GRHV� QRW� LQYROYH� DQ\� ³LP�
SOLFLW´� UHSHDO�RI�6HFWLRQ�����F��� �5DWKHU�� WKH� UHOHYDQW�DSSUR�
SULDWLRQV�SURYLVLRQV�KDYH�H[SUHVVO\� VXVSHQGHG�$7)¶V�SRZHU�
WR� DFW�� � $V� D� UHVXOW�� WKHUH� LV� QR� ³GHQLDO´� RI� D� SHWLWLRQ�� DQG�
WKHUHIRUH�QR�SUHGLFDWH�IRU�MXGLFLDO�UHYLHZ��

³>:@KHQ�&RQJUHVV�GHVLUHV�WR�VXVSHQG�RU�UHSHDO�D�VWDWXWH�
LQ�IRUFH��µ>W@KHUH�FDQ�EH�QR�GRXEW�WKDW�������LW�>PD\@�DFFRPSOLVK�
LWV�SXUSRVH�E\�DQ�DPHQGPHQW�WR�DQ�DSSURSULDWLRQ�ELOO��RU�RWK�
HUZLVH�¶´� �8QLWHG� 6WDWHV� Y�� :LOO�� ���� 8�6�� ����� ���� �������
�TXRWLQJ� 8QLWHG� 6WDWHV� Y�� 'LFNHUVRQ�� ���� 8�6�� ����� ����
���������RPLVVLRQ�DQG�VHFRQG�EUDFNHWV� LQ�RULJLQDO��� � ,Q�VXFK�
VLWXDWLRQV��FRXUWV�ZLOO�QRW�SUHVXPH�WKDW�D�SURYLVLRQ�HQDFWHG�DV�
SDUW�RI�DQ�DSSURSULDWLRQV�VWDWXWH�³DPHQG>V@�VXEVWDQWLYH�ODZ�´�
XQOHVV� &RQJUHVV� VDLG� VR� ³FOHDUO\�´� �5REHUWVRQ�� ���� 8�6�� DW�
������%XW�ZKHUH�&RQJUHVV�PDNHV�LWV�LQWHQWLRQ�FOHDU��WKH�MXGL�
FLDO� WDVN� LV� FRPSOHWH�� � ³6R� ORQJ� DV� WKH� PHWKRG� FKRVHQ� E\�
&RQJUHVV�LV�FRQVWLWXWLRQDO��WKHQ�LW�PDWWHUV�QRW�WKDW�DOWHUQDWLYH�
PHWKRGV�H[LVW´�WR�DFKLHYH�WKH�VDPH�HQG���8QLWHG�6WDWHV�Y��9LO�
ODPRQWH�0DUTXH]�� ���� 8�6�� ����� ���� Q��� �������� VHH� DOVR�
'LFNHUVRQ�� ����8�6�� DW� ���� �QRWLQJ� WKDW� &RQJUHVV¶V� SUHIHU�
HQFH� RI� RQH� OHJLVODWLYH� IRUPXODWLRQ� RYHU� DQRWKHU� LV� ³QRW� DQ�
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LQIDOOLEOH� JXLGH� WR� OHJLVODWLYH� LQWHQW�� DQG� FDQQRW� RYHUFRPH�
PRUH�SHUVXDVLYH�HYLGHQFH�ZKHUH��DV�KHUH��LW�H[LVWV´����

7KH�SUDFWLFH�RI�XVLQJ�DSSURSULDWLRQV�OHJLVODWLRQ�WR�HQDFW�
VXEVWDQWLYH� ODZ� LV� ORQJVWDQGLQJ�� � 6HH�� H�J��� 5REHUWVRQ�� ����
8�6�� ���� �KROGLQJ� WKDW� &RQJUHVV� DOWHUHG� FHUWDLQ� HQYLURQ�
PHQWDO� ODZV� WKURXJK� VXEVHTXHQW� DSSURSULDWLRQV� OHJLVODWLRQ���
'LFNHUVRQ������8�6�������KROGLQJ�WKDW�&RQJUHVV� UHGXFHG�UH�
HQOLVWPHQW� DOORZDQFHV� WKURXJK� DSSURSULDWLRQV� OHJLVODWLRQ���
8QLWHG�6WDWHV�Y��0LWFKHOO������8�6��������������KROGLQJ�WKDW�
&RQJUHVV� UHGXFHG� VDODULHV� IRU� ,QGLDQ� LQWHUSUHWHUV� LQ� DSSUR�
SULDWLRQV�OHJLVODWLRQ���VHH�DOVR�:LOO������8�6�������XSKROGLQJ�
&RQJUHVV¶V�SRZHU�QRW� WR�JLYH� MXGJHV�D�FRVW�RI�OLYLQJ�DGMXVW�
PHQW�SULRU� WR� WKH�&2/$� WDNLQJ� HIIHFW��� �&RQJUHVV� DOVR� URX�
WLQHO\� UHVWULFWV� WKH� XVH� RI� IHGHUDO� IXQGV� LQ� FRQQHFWLRQ� ZLWK�
DSSURSULDWLRQV� OHJLVODWLRQ�� � )RU� H[DPSOH�� WKH�+\GH�$PHQG�
PHQW�� HQDFWHG� HYHU\� \HDU� VLQFH� ������ EDUV� WKH� XVH� RI� IXQGV�
DSSURSULDWHG�XQGHU�WKH�0HGLFDLG�$FW�IRU�DERUWLRQV�H[FHSW�LQ�
OLPLWHG�FLUFXPVWDQFHV���6HH��H�J���'DOWRQ�Y��/LWWOH�5RFN�)DP�
LO\� 3ODQQLQJ� 6HUYV��� ���� 8�6�� ����� ������� ������� �SHU� FX�
ULDP���GLVFXVVLQJ�+\GH�$PHQGPHQW���

&RQJUHVV¶V� VXVSHQVLRQ�RI�6HFWLRQ�����F�� LV� DQRWKHU� H[�
DPSOH�RI�WKLV�FRPPRQ�DQG�XQREMHFWLRQDEOH�SUDFWLFH��� ,W�FDQ�
QRW�EH�GRXEWHG�WKDW�&RQJUHVV�KDV�VSRNHQ�FOHDUO\�WR�WKH�SRLQW�
DW� LVVXH� KHUH�� �(DFK� \HDU� IRU� WKH� SDVW� GHFDGH��&RQJUHVV� KDV�
DSSURYHG�DQG�WKH�3UHVLGHQW�KDV�VLJQHG�OHJLVODWLRQ�VWDWLQJ�WKDW�
³QRQH�RI� WKH� IXQGV� DSSURSULDWHG�KHUHLQ� VKDOO�EH� DYDLODEOH� WR�
LQYHVWLJDWH� RU� DFW� XSRQ� DSSOLFDWLRQV� IRU� UHOLHI� IURP� )HGHUDO�
ILUHDUPV�GLVDELOLWLHV�XQGHU����8�6�&��������F��´� � ,Q� WKH� IDFH�
RI� WKLV� XQDPELJXRXV� VWDWHPHQW�� LW� LV� XQVXUSULVLQJ� WKDW� HYHQ�
WKH�&RXUW�RI�$SSHDOV�DJUHHG�WKDW�&RQJUHVV�FDQ�DQG�KDV�SUH�
YHQWHG� DFWLRQ� E\�$7)�� � �3HW��$SS�� �D��� �7KH� RQO\� TXHVWLRQ��
WKHUHIRUH�� LV�ZKHWKHU� WKH� VWDWXWH� UHIOHFWV� D� FRQJUHVVLRQDO� LQ�
WHQW�WR�DXWKRUL]H�GLVWULFW�FRXUWV�WR�UXOH�RQ�6HFWLRQ�����F��DS�
SOLFDWLRQV�ZLWKRXW�WKH�EHQHILW�RI�D�SULRU�DGPLQLVWUDWLYH�GHWHU�
PLQDWLRQ����
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,Q�KROGLQJ�WKDW�&RQJUHVV�KDG�QRW�SUHFOXGHG�WKH�DYDLODELO�
LW\�RI�MXGLFLDO�UHYLHZ�RI�WKH�³GHQLDO´�RI�D�6HFWLRQ�����F��SHWL�
WLRQ��WKH�&RXUW�RI�$SSHDOV�UHOLHG�KHDYLO\�RQ�WKH�SULQFLSOH�WKDW�
UHSHDOV�E\� LPSOLFDWLRQ�DUH�GLVIDYRUHG��VHH�3HW��$SS���D� �FLW�
LQJ� 7HQQHVVHH� 9DOOH\� $XWK�� Y�� +LOO�� ���� 8�6�� ���� ����������
³HVSHFLDOO\´�ZKHQ�WKH�UHSHDO�LV�³LPSOLHG´�IURP�DQ�DSSURSULD�
WLRQV� ODZ�� �6HH�DOVR�5REHUWVRQ������8�6��DW������³>5@HSHDOV�
E\�LPSOLFDWLRQ�DUH�HVSHFLDOO\�GLVIDYRUHG�LQ�WKH�DSSURSULDWLRQV�
FRQWH[W�´�������

7KH�&RXUW�RI�$SSHDOV�IDLOHG�WR�DSSUHFLDWH��KRZHYHU��WKDW�
DW�ERWWRP�WKH�MXGLFLDO�WDVN��DV�LQ�+LOO��LV�OLPLWHG�WR�GLVFHUQLQJ�
&RQJUHVV¶V�LQWHQW���,Q�+LOO��WKLV�&RXUW�ZDV�DSSURSULDWHO\�VNHS�
WLFDO�RI� WKH�QRWLRQ� WKDW�DQ� LQWHQW� WR� UHSHDO�D�VWDWXWH�FRXOG�EH�
GLVFHUQHG�IURP�D�GHFLVLRQ�WR�IXQG�D�SURMHFW�WKDW�DUJXDEO\�FRQ�
IOLFWHG� ZLWK� WKDW� VWDWXWH�� � 7KLV� &RXUW� WKHUHIRUH� IRXQG�� DV� D�
PDWWHU�RI� VWDWXWRU\� FRQVWUXFWLRQ�� WKDW� D� UHSHDO�RI� VXEVWDQWLYH�
ODZ�ZRXOG�QRW�OLJKWO\�EH�LQIHUUHG�IURP�DQ�DSSURSULDWLRQV�SUR�
YLVLRQ���

:KHQ�YRWLQJ�RQ�DSSURSULDWLRQV�PHDVXUHV��OHJLVODWRUV�
DUH�HQWLWOHG�WR�RSHUDWH�XQGHU�WKH�DVVXPSWLRQ�WKDW�WKH�
IXQGV�ZLOO�EH�GHYRWHG�WR�SXUSRVHV�ZKLFK�DUH�ODZIXO�
DQG�QRW�IRU�DQ\�SXUSRVH�IRUELGGHQ���:LWKRXW�VXFK�DQ�
DVVXUDQFH�� HYHU\� DSSURSULDWLRQV� PHDVXUH� ZRXOG� EH�
SUHJQDQW�ZLWK�SURVSHFWV�RI�DOWHULQJ�VXEVWDQWLYH� OHJ�
LVODWLRQ�� UHSHDOLQJ� E\� LPSOLFDWLRQ� DQ\� SULRU� VWDWXWH�
ZKLFK�PLJKW�SURKLELW�WKH�H[SHQGLWXUH����

����8�6��DW������HPSKDVLV�DGGHG����,Q�RWKHU�ZRUGV��&RQJUHVV�
VKRXOG�QRW�EH�SUHVXPHG�WR�KDYH�LQWHQGHG�WR�UHSHDO�D�SULRU�ODZ�
VLPSO\�E\�IXQGLQJ�D�SURMHFW�WKDW�PD\�FRQIOLFW�ZLWK�LW��

,Q� WKLV� FDVH�� KRZHYHU�� WKHUH� LV� QR� VXFK� DPELJXLW\� DV� WR�
&RQJUHVV¶V�LQWHQW�WR�VXVSHQG�6HFWLRQ�����F����8QOLNH�DQ�RXW�
ULJKW�UHSHDO�RI�WKH�OHJLVODWLRQ��VHH�5REHUWVRQ������8�6��DW������
VXVSHQVLRQ�RI� WKH�OHJLVODWLRQ�LQ� WKH�DSSURSULDWLRQV�ELOO� �DV� LQ�
WKLV�FDVH��HIIHFWLYHO\�IRUFHV�&RQJUHVV�WR�UHYLVLW�WKH�LVVXH�HDFK�
\HDU�DV�SDUW�RI�WKH�DQQXDO�DSSURSULDWLRQV�SURFHVV�� �6HH�0HHN�
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Y��3LWWHQJHU������8�6�������������������QRWLQJ�WKDW�³>W@KH�UH�
FXUUHQW�QDWXUH�RI�WKH�DSSURSULDWLRQ�SURFHVV�JXDUDQWHHV�DQQXDO�
UHFRQVLGHUDWLRQ´� RI� OHJLVODWLRQ���RYHUUXOHG� RQ� RWKHU� JURXQGV�
E\�0LWFKHOO�Y��+HOPV������8�6�������������� �$V�D� UHVXOW��E\�
KDYLQJ�WR�UHYLVLW�WKH�LVVXH�DQQXDOO\�GXULQJ�WKH�DSSURSULDWLRQV�
SURFHVV��&RQJUHVV�FDQ�VSHDN�IDU�PRUH�FOHDUO\�WKDQ�LI� LW�ZHUH�
WR�DFW�RQ�D�VLQJOH�RFFDVLRQ�� �&I��5REHUWVRQ������8�6��DW�����
�DPHQGPHQW�WKURXJK�VLQJOH�DFW���%DUQKDUW�Y��:DOWRQ��1R�����
������VOLS�RS��DW������8�6��0DU�������������ILQGLQJ�WKDW�&RQ�
JUHVV� LQWHQGHG� LQWHUSUHWDWLRQ� RI� ODZ� ZKHUH� &RQJUHVV� IUH�
TXHQWO\�DPHQGHG�ELOO�EXW�OHIW�DJHQF\¶V�ORQJVWDQGLQJ�LQWHUSUH�
WDWLRQ� XQGLVWXUEHG��� � &RQJUHVV¶V� FRQVLVWHQW� XVH� RI� WKH� VDPH�
ODQJXDJH� LQ� HDFK� DSSURSULDWLRQV� PHDVXUH� RQO\� UHLQIRUFHV�
&RQJUHVV¶V� FOHDU� LQWHQW�� �&I��'LFNHUVRQ�� ����8�6�� DW� �������
�ILQGLQJ�WKDW�&RQJUHVV�VSRNH�VXIILFLHQWO\�FOHDUO\�LQ�VXVSHQG�
LQJ� OHJLVODWLRQ� WKURXJK� DSSURSULDWLRQV� SURFHVV� HYHQ� ZKHUH�
OHJLVODWLYH� ODQJXDJH� GLIIHUHG� DFURVV� GLIIHUHQW� \HDUV¶� DSSUR�
SULDWLRQV�ODZV����

7KH�&RXUW�RI�$SSHDOV� IDLOHG� WR� UHVSHFW�&RQJUHVV¶V�FRQ�
VFLRXV� OHJLVODWLYH� FKRLFH�� � ,QH[SOLFDEO\� UHSXGLDWLQJ� LWV� SULRU�
SDQHO�GHFLVLRQ�DQG�XSKROGLQJ�WKH�GLVWULFW�FRXUW¶V�GHFLVLRQ��WKH�
SDQHO�LQ�WKLV�FDVH�KHOG�WKDW�&RQJUHVV�KDG�QRW�VSRNHQ�ZLWK�VXI�
ILFLHQW� FODULW\� WR� VXVSHQG� RSHUDWLRQ� RI� WKH� MXGLFLDO� UHYLHZ�
SURYLVLRQ�RI�6HFWLRQ�����F����$V�3DUW�,,�GHPRQVWUDWHV��WKH�WH[W�
DQG� VWUXFWXUH� RI� 6HFWLRQ� ���� PDGH� LW� REYLRXV� WKDW� E\� VXV�
SHQGLQJ�$7)¶V�SRZHU�WR�DFW��&RQJUHVV�KDG�PRRWHG�WKH�MXGL�
FLDO�UHYLHZ�SURYLVLRQ��

�������������������������������������������������
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,Q OLJKW RI WKLV UHSHDWHG FRQJUHVVLRQDO DFWLRQ� LW FDQQRW SODXVLEO\ EH

PDLQWDLQHG WKDW WKH SDVVDJH RI WLPH VXSSRUWHG WKH &RXUW RI $SSHDOV GHFL�

VLRQ WR UHYHUVH LWV RZQ SUHFHGHQW DQG UHLQVWDWH WKH MXGLFLDO UHYLHZ RI 6HF�

WLRQ ����F� SHWLWLRQV� 6HH %HDQ Y� $7)� ��� )��G ���� ��� ��WK &LU�

������
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&28576��

7KH�&RXUW�RI�$SSHDOV�KHOG� WKDW�DOWKRXJK� WKH�DSSURSULD�
WLRQV�SURYLVLRQ�GLVDEOHG�$7)�IURP�DFWLQJ�RQ�D�SHWLWLRQ��MXGL�
FLDO� UHYLHZ�RI� WKH�³GHQLDO´�ZDV�QHYHUWKHOHVV�DYDLODEOH�XQGHU�
6HFWLRQ�����F����7KH�LPSOLFLW�FRQFOXVLRQ�IURP�WKLV�KROGLQJ�LV�
WKDW� &RQJUHVV�ZRXOG� LQWHQG� IRU� MXGLFLDO� UHYLHZ� WR� EH� DYDLO�
DEOH�� LQ� WKH� DEVHQFH� RI� DQ\� SULRU� DGPLQLVWUDWLYH� GHWHUPLQD�
WLRQ���7KDW�FRQFOXVLRQ�LV�XQVXSSRUWDEOH���7R�WKH�FRQWUDU\��WKH�
VWDWXWRU\�VWUXFWXUH�PDNHV�FOHDU�WKDW�WKH�SURYLVLRQV�IRU�MXGLFLDO�
UHYLHZ�FDQQRW�VHQVLEO\�KDYH�PHDQLQJ�EHIRUH�DQ�LQYHVWLJDWLRQ�
E\�WKH�6HFUHWDU\�DQG�D�GHQLDO�RI�WKH�SHWLWLRQ��

$�� &RQJUHVV� 6WULSSHG� WKH� 'LVWULFW� &RXUWV� RI� -XULV�

GLFWLRQ��

,W�LV�D[LRPDWLF�WKDW�IHGHUDO�FRXUWV�SRVVHVV�RQO\�WKDW�MXULV�
GLFWLRQ� WKH� &RQVWLWXWLRQ� SHUPLWV� DQG� VWDWXWHV� SURYLGH�� � 6HH��
H�J���)LQOH\� Y�� 8QLWHG� 6WDWHV�� ����8�6�� ����� ������� ���������
&RQJUHVV�LV�QRW�REOLJDWHG�WR�JUDQW�GLVWULFW�FRXUWV�WKH�SRZHU�WR�
UHYLHZ� DJHQF\� GHFLVLRQV�� DQG� GLVWULFW� FRXUWV�PD\� RQO\� KHDU�
VXFK�DSSHDOV�WR�WKH�H[WHQW�RI�D�MXULVGLFWLRQDO�JUDQW���6HH��H�J���
%RZHQ� Y�� 0LFKLJDQ� $FDG�� RI� )DPLO\� 3K\VLFLDQV�� ���� 8�6��
��������������������VWDWLQJ�WKDW�ZKLOH�SUHVXPSWLRQ�H[LVWV� LQ�
IDYRU� RI� MXGLFLDO� UHYLHZ� RI� DJHQF\� GHFLVLRQV��&RQJUHVV� FDQ��
VXEMHFW� WR� FRQVWLWXWLRQDO� OLPLWV�� RYHUULGH� WKDW� SUHVXPSWLRQ���
&DOLIDQR� Y�� 6DQGHUV�� ���� 8�6�� ���� ������� ������� �KROGLQJ�
WKDW�DEVHQW�FRQVWLWXWLRQDO�FKDOOHQJH�IHGHUDO�FRXUWV� ODFN�MXULV�
GLFWLRQ�WR�UHYLHZ�ILQDO�GHFLVLRQ�UHIXVLQJ�WR�UHRSHQ�D�FODLP�IRU�
VRFLDO�VHFXULW\�EHQHILWV�������

6HFWLRQ�����F��SURYLGHV�WKDW�³DQ\�SHUVRQ�ZKRVH�DSSOLFD�
WLRQ� IRU� UHOLHI� IURP�GLVDELOLWLHV� LV�GHQLHG� E\� WKH� >$7)@�PD\�
ILOH�D�SHWLWLRQ�ZLWK�WKH�8QLWHG�6WDWHV�GLVWULFW�FRXUW�IRU�WKH�GLV�
WULFW�LQ�ZKLFK�KH�UHVLGHV�IRU�D�MXGLFLDO�UHYLHZ�RI�VXFK�GHQLDO�´��
���8�6�&��������F���HPSKDVLV�DGGHG��� �7KLV� ODQJXDJH�PDNHV�
FOHDU� WKDW� EHIRUH� WKH� FRXUWV� FDQ� DFW�� $7)�PXVW� GHQ\� D� SHU�
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VRQ¶V� DSSOLFDWLRQ�� � $V� VHYHUDO� IHGHUDO� DSSHDOV� FRXUWV� KDYH�
FRQFOXGHG�� WKLV� UHTXLUHPHQW� LV� MXULVGLFWLRQDO�� � 6DFFDFLR� Y��
$7)������)��G������������WK�&LU���������/XWWLJ��-����2ZHQ�Y��
0DJDZ�� ���� )��G� ������ ����� ���WK� &LU�� ������� %XUWFK� Y��
8QLWHG� 6WDWHV�'HS¶W� RI� 7UHDVXU\�� ���� )��G� ������ ����� ��WK�
&LU���������

$�³GHQLDO´�LV�³µDQ�DGYHUVH�GHWHUPLQDWLRQ�RQ�WKH�PHULWV�¶�
UDWKHU�WKDQ�PHUHO\�µD�UHIXVDO�WR�DFW�¶´��6DFFDFLR������)��G�DW�
�����TXRWLQJ�%XUWFK������)��G�DW��������VHH�DOVR�0F+XJK�Y��

5XELQ������)��G�������������G�&LU��������� �2WKHU�DVSHFWV�RI�
6HFWLRQ� ����F�� UHLQIRUFH� WKLV� GHILQLWLRQ�� � 6HFWLRQ� ����F�¶V�
VWDWHPHQW� SHUPLWV� GLVWULFW� FRXUWV� WR� ³DGPLW� DGGLWLRQDO� HYL�
GHQFH�ZKHUH�IDLOXUH�WR�GR�VR�ZRXOG�UHVXOW�LQ�D�PLVFDUULDJH�RI�
MXVWLFH�´� � ��� 8�6�&�� �� ����F�� �HPSKDVLV� DGGHG��� � %HFDXVH�
FRXUWV�DUH�OLPLWHG�WR�³UHYLHZ>LQJ@�>D@�GHQLDO�´�WKHLU�SRZHU�WR�
DGPLW�³DGGLWLRQDO´�HYLGHQFH�SUHVXSSRVHV�WKDW�VRPH�HYLGHQFH�
PXVW�KDYH�EHHQ�FRQVLGHUHG�E\�WKH�DGPLQLVWUDWLYH�DJHQF\���³,I�
WKH�GLVWULFW� FRXUWV�ZHUH� LQWHQGHG��EDVHG�XSRQ� WKH� WH[W�RI� WKH�
VWDWXWH�� WR�PDNH� DQ� LQLWLDO� GHWHUPLQDWLRQ� LQGHSHQGHQW� RI� WKH�
6HFUHWDU\��WKHQ�SUHVXPDEO\�WKH�VWDWXWH�ZRXOG�QRW�SURYLGH�IRU�
WKH� DGPLVVLRQ� RI� DGGLWLRQDO� HYLGHQFH� DQG� WKH� VWDQGDUG� E\�
ZKLFK� WR� DGPLW� WKDW� HYLGHQFH²QDPHO\�� WKH� HYLGHQFH� RI� D�
PLVFDUULDJH� RI� MXVWLFH�´� � 5\DQ� /DXUHQFH� 1HOVRQ�� 5HDUPLQJ�
)HORQV�� )HGHUDO� -XULVGLFWLRQ� XQGHU� ���86&� �� ����F��� �����
8��&KL�� /HJDO� )�� ����� ����� �7KH� QRWLRQ� WKDW� D� GLVWULFW� FRXUW�
PLJKW�FRQGXFW�WKH�HQWLUH�LQYHVWLJDWLRQ�RQ�LWV�RZQ�LV�WKHUHIRUH�
IODWO\� LQFRQVLVWHQW�ZLWK� WKLV� VWDWXWRU\� VFKHPH�� � ,Q� IDFW�� VLQFH�
WKH�IXQGLQJ�UHVWULFWLRQV�ZHUH�SXW�LQWR�SODFH��$7)�KDV�QRW�DG�
PLWWHG� DQ\� HYLGHQFH� QRU� GHQLHG� D� VLQJOH� DSSOLFDWLRQ�� � 7KH�
SUHGLFDWH� IRU� MXGLFLDO� UHYLHZ²D�GHQLDO�RI� UHOLHI�E\�$7)²LV�
WKHUHIRUH�QHFHVVDULO\�DEVHQW���6HH��H�J���3RQWDUHOOL�������8�6��
$SS�� /(;,6� ������ DW� ��� �³7KLV� ODQJXDJH� XQDPELJXRXVO\�
PDNHV�µGHQLDO¶�D�MXULVGLFWLRQDO�SUHUHTXLVLWH�´���
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%�� 7KH� 6WDWXWRU\� 6WUXFWXUH� RI� 6HFWLRQ� ����F�� 6XS�

SRUWV�WKH�9LHZ�WKDW�&RQJUHVV�'LG�1RW�,QWHQG�IRU�

&RXUWV�7R�5XOH�RQ�$SSOLFDWLRQV�7R�5HVWRUH�)LUH�

DUP� 3ULYLOHJHV� $EVHQW� D� 3ULRU� $GPLQLVWUDWLYH�

'HWHUPLQDWLRQ��

:KHUH�TXHVWLRQV�RI�VWDWXWRU\�LQWHUSUHWDWLRQ�FDQQRW�EH�UH�
VROYHG� RQ� WKH� EDVLV� RI� WKH� SODLQ� ODQJXDJH� DORQH�� WKLV� &RXUW�
URXWLQHO\� FRQVXOWV� WKH� VWDWXWRU\� VWUXFWXUH�� �6HH�� H�J��� )'$� Y��
%URZQ� 	� :LOOLDPVRQ� 7REDFFR� &RUS��� ���� 8�6�� ����� ����
��������³,W�LV�D�µIXQGDPHQWDO�FDQRQ�RI�VWDWXWRU\�FRQVWUXFWLRQ�
WKDW� WKH�ZRUGV�RI�D�VWDWXWH�PXVW�EH�UHDG�LQ� WKHLU�FRQWH[W�DQG�
ZLWK�D�YLHZ�WR� WKHLU�SODFH� LQ� WKH�RYHUDOO� VWDWXWRU\�VFKHPH�¶´�
�TXRWLQJ�'DYLV�Y��0LFKLJDQ�'HS¶W�RI�7UHDVXU\������8�6�������
��������������$�VWDWXWH¶V�VWUXFWXUH�FDQ�FODULI\�DQ�DPELJXLW\�LQ�
LWV�OLWHUDO�ODQJXDJH���6HH�(VWDWH�RI�&RZDUW�Y��1LFNORV�'ULOOLQJ�
&R��� ����8�6�� ����� ���� �������� � ,QWHUSUHWDWLRQV� LQFRQVLVWHQW�
ZLWK�WKDW�VWUXFWXUH�DQG�FRQWH[W�VKRXOG�EH�UHMHFWHG���6HH��H�J���
)%,�Y��$EUDPVRQ������8�6���������������������

7KH� VWDWXWRU\� VWUXFWXUH� KHUH�PDNHV� SODLQ� WKDW� &RQJUHVV�
DFFRUGHG� WKH� 6HFUHWDU\� RI� WKH� 7UHDVXU\� EURDG� GLVFUHWLRQ� WR�
GHWHUPLQH� ZKHWKHU� WR� UHVWRUH� D� IHORQ¶V� ILUHDUPV� SULYLOHJHV���
7KDW�GLVFUHWLRQ�ZDV�VXEMHFW�RQO\�WR�H[FHHGLQJO\�QDUURZ�MXGL�
FLDO� UHYLHZ�� �%HFDXVH� WKH� MXGLFLDO� UROH� LV� HQWLUHO\�GHSHQGHQW�
RQ�$7)¶V� GHYHORSLQJ� D� IDFWXDO� UHFRUG� DQG� UHDFKLQJ� D� MXGJ�
PHQW� EDVHG� WKHUHRQ�� LW� LV� FRPPRQ� VHQVH� WKDW� &RQJUHVV� LQ�
WHQGHG��E\�GHIXQGLQJ�$7)¶V�UROH��WR�HOLPLQDWH�WKH�DYDLODELOLW\�
RI�UHOLHI���,QGHHG��WR�EHOLHYH�WKDW�&RQJUHVV�LQWHQGHG�WKH�FRXUWV�
WR�UHYLHZ�GHFLVLRQV²ZKHUH�QR�UHFRUG�H[LVWV�DQG�QR�GHFLVLRQ�
ZDV�PDGH²ZRXOG�DVFULEH�FRPSOHWH�LUUDWLRQDOLW\�WR�&RQJUHVV��

7ZR� VSHFLILF� DVSHFWV� RI� WKH� VWDWXWH� KLJKOLJKW� WKH� EURDG�
GLVFUHWLRQ�JUDQWHG� WR� WKH�6HFUHWDU\�RI� WKH�7UHDVXU\� �SULRU� WR�
&RQJUHVV¶V�GHFLVLRQ�WR�GHIXQG�WKH�SURJUDP��DQG�GHPRQVWUDWH�
WKH� LPSRVVLELOLW\� RI� ³UHYLHZLQJ´� WKH� ³GHQLDO´� RI� D� SHWLWLRQ�
XQGHU�6HFWLRQ�����F��LQ�WKH�DEVHQFH�RI�D�SUHGLFDWH�GHWHUPLQD�
WLRQ���)LUVW��6HFWLRQ�����F��YHVWV�WKH�6HFUHWDU\�ZLWK�WKH�ZLGH�
GLVFUHWLRQ� WR� GHFLGH� ZKHWKHU� DQ� DSSOLFDQW� KDV� VDWLVILHG� WKH�
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VWDWXWRU\�SUHFRQGLWLRQV�WR�D�UHVWRUDWLRQ�RI�ILUHDUPV�SULYLOHJHV���
/LNH�PDQ\�VWDWXWHV��6HFWLRQ�����F��OLVWV�D�VHULHV�RI�FRQGLWLRQV�
WKDW� DQ� DSSOLFDQW�PXVW� VDWLVI\� EHIRUH� KLV� SULYLOHJHV�PD\� EH�
UHVWRUHG���6HH����8�6�&��������F���DSSOLFDQW�QRW�GDQJHURXV�WR�
SXEOLF�VDIHW\�DQG�UHVWRUDWLRQ�RI�ULJKWV�QRW�FRQWUDU\�WR�WKH�SXE�
OLF�LQWHUHVW����%XW�WKH�VWDWXWH�GRHV�QRW�DXWRPDWLFDOO\�HQWLWOH�DQ�
DSSOLFDQW� WR�UHOLHI�XSRQ�SURRI�RI� WKHVH�VWDWXWRU\�FULWHULD�� �7R�
WKH� FRQWUDU\�� WKH� VWDWXWH� VSHFLILHV� WKDW� WKHVH� SUHFRQGLWLRQV�
PXVW� EH� HVWDEOLVKHG� WR� WKH� 6HFUHWDU\¶V� VDWLVIDFWLRQ�� � 6HH� LG��
�SURYLGLQJ� WKDW� 6HFUHWDU\� PD\� UHVWRUH� ULJKWV� LI� FULWHULD� DUH�
³HVWDEOLVKHG� WR� KLV� VDWLVIDFWLRQ´�� �HPSKDVLV� DGGHG��� � :KHQ�
WKH� 6HFUHWDU\²DV� GLUHFWHG� E\� &RQJUHVV²GRHV� QRW� FRQGXFW�
DQ�LQYHVWLJDWLRQ�LQWR�WKH�VDWLVIDFWLRQ�RI�WKH�VSHFLILHG�FULWHULD��
D� FRXUW� FDQQRW�PHDQLQJIXOO\� GHWHUPLQH�� RQ� ³UHYLHZLQJ´� WKH�
GHQLDO�� WKDW� WKH�FULWHULD� DUH� VDWLVILHG� WR� WKH�6HFUHWDU\¶V� VDWLV�
IDFWLRQ�� �6HH�*ULIILQ� Y��2FHDQLF�&RQWUDFWRUV�� ,QF��� ����8�6��
�����������������³>,@QWHUSUHWDWLRQV�RI�D�VWDWXWH�ZKLFK�ZRXOG�
SURGXFH�DEVXUG�UHVXOWV�DUH� WR�EH�DYRLGHG� LI�DOWHUQDWLYH� LQWHU�
SUHWDWLRQV� FRQVLVWHQW� ZLWK� WKH� OHJLVODWLYH� SXUSRVH� DUH� DYDLO�
DEOH�´���&RPPLVVLRQHU� Y�� (QJOH�� ���� 8�6�� ����� ���� �������
�FRXUWV�VKRXOG�³ILQG�WKDW�LQWHUSUHWDWLRQ�ZKLFK�FDQ�PRVW�IDLUO\�
EH� VDLG� WR�EH� LPEHGGHG� LQ� WKH� VWDWXWH�� LQ� WKH� VHQVH�RI�EHLQJ�
PRVW�KDUPRQLRXV�ZLWK� LWV� VFKHPH�DQG�ZLWK� WKH�JHQHUDO�SXU�
SRVHV� WKDW� &RQJUHVV� PDQLIHVWHG´�� �LQWHUQDO� TXRWDWLRQ� PDUNV�
DQG�FLWDWLRQ�RPLWWHG���

6HFRQG�� HYHQ�ZKHQ� WKH� VWDWXWRU\� FULWHULD� KDYH� EHHQ� HV�
WDEOLVKHG� WR� WKH� 6HFUHWDU\¶V� VDWLVIDFWLRQ�� 6HFWLRQ� ����F�� DI�
IRUGV�WKH�6HFUHWDU\�RI�WKH�7UHDVXU\�DQ�DGGLWLRQDO�OD\HU�RI�GLV�
FUHWLRQ���,Q�VXFK�FDVHV��WKH�VWDWXWH�GRHV�QRW�FRPSHO�WKH�6HFUH�
WDU\�WR�UHVWRUH�WKH�DSSOLFDQW¶V�ULJKWV�� � ,QVWHDG��WKH�VWDWXWH�H[�
SOLFLWO\�SURYLGHV�WKDW�WKH�6HFUHWDU\�³PD\´�UHVWRUH�WKHVH�ULJKWV���
��� 8�6�&�� ������F��� � $JDLQ�� WKLV� EURDG� JUDQW� RI� GLVFUHWLRQ�
FDQQRW�EH�VTXDUHG�ZLWK�D�YLHZ�RI�WKH�VWDWXWH�WKDW�ZRXOG�SHU�
PLW�MXGLFLDO�³UHYLHZ´�LQ�WKH�DEVHQFH�RI�DQ�DGPLQLVWUDWLYH�UH�
FRUG� RU� D� GHWHUPLQDWLRQ� E\� WKH� 6HFUHWDU\�� � 6HH� 3RQWDUHOOL��
�����8�6��$SS�� /(;,6� ������ DW� ��� �³7KDW�&RQJUHVV� JDYH�
WKH� 6HFUHWDU\� EURDG� GLVFUHWLRQ� WR� DSSO\� VXFK� DQ� DPRUSKRXV�
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VWDQGDUG� VXJJHVWV� WKDW� LW� ZDQWHG� DQ� DGPLQLVWUDWLYH� DJHQF\��
QRW� GLVWULFW� FRXUWV�� WR�GHFLGH�ZKHWKHU� WR� UHVWRUH� IHORQV¶� ILUH�
DUPV� SULYLOHJHV�´�� �LQWHUQDO� TXRWDWLRQ� PDUNV� DQG� FLWDWLRQ�
RPLWWHG���

7KLV�&RXUW¶V� SULRU� WUHDWPHQW� RI� 6HFWLRQ� ����F�� UHVSHFWV�
&RQJUHVV¶V�FDUHIXOO\�FUDIWHG�VFKHPH�RI�DGPLQLVWUDWLYH�UHOLHI���
7KLV�&RXUW�UHSHDWHGO\�KDV�GHVFULEHG�6HFWLRQ�����F��DV�FUHDW�
LQJ� D� V\VWHP� RI� DGPLQLVWUDWLYH� UHPHGLHV�� � 6HH� %HHFKDP� Y��
8QLWHG�6WDWHV������8�6�����������Q���������GHVFULELQJ�6HF�
WLRQ� ����F�� DV� DOORZLQJ� ³WKH� 6HFUHWDU\� RI� WKH� 7UHDVXU\� WR�
JUDQW�UHOLHI�IURP�WKH�GLVDELOLW\�LPSRVHG�E\�������J�´���$7)�Y��
*DOLRWR������8�6�������������������QRWLQJ�WKDW�WKH�QHZO\�HQ�
DFWHG� VFKHPH� SHUPLWWHG� ³WKH� 6HFUHWDU\� WR� JUDQW� UHOLHI´���
/HZLV� Y��8QLWHG� 6WDWHV�� ����8�6�� ���� ���� ��� ������� �UHSHDW�
HGO\�HPSKDVL]LQJ�WKDW�DQ�DJJULHYHG�IHORQ�PD\�DSSO\�WR�KDYH�
KLV� ILUHDUPV� SULYLOHJHV� UHVWRUHG� E\� REWDLQLQJ� ³SHUPLVVLRQ�
IURP� WKH�6HFUHWDU\�RI� WKH�7UHDVXU\´�� �HPSKDVLV�DGGHG� LQ�DOO�
TXRWDWLRQV��� � *DOLRWR� FKDUDFWHUL]HG� WKH� SURFHVV� RI� VHHNLQJ�
UHVWRUDWLRQ�RI�RQH¶V� ILUHDUPV�SULYLOHJHV� DV� DQ�DGPLQLVWUDWLYH�
SURFHVV��H[SODLQHG�WKDW�WKH�VWDWXWRU\�VFKHPH�³SHUPLW>WHG@�WKH�
6HFUHWDU\� WR� JUDQW� UHOLHI´� DQG� H[SOLFLWO\� GHVFULEHG� WKH� UHOLHI�
SURYLGHG� XQGHU� 6HFWLRQ� ����F�� DV� DQ� ³DGPLQLVWUDWLYH� UHP�
HG\�´������8�6��DW������HPSKDVLV�DGGHG�����

%HFDXVH� WKH� VWDWXWH� HQWLWOHV� DSSOLFDQWV� RQO\� WR� DQ� ³DG�
PLQLVWUDWLYH�UHPHG\�´�MXGLFLDO�UHYLHZ�RI�WKDW�GHWHUPLQDWLRQ�LV�
VKDUSO\�UHVWULFWHG���$�FRXUW�UHYLHZLQJ�WKH�GHQLDO�RI�D�6HFWLRQ�
����F�� DSSOLFDWLRQ�GRHV�QRW�FRQGXFW� D�GH�QRYR�KHDULQJ�� � ,Q�
VWHDG�� WKH� $GPLQLVWUDWLYH� 3URFHGXUH� $FW� �³$3$´�� JRYHUQV�
DQ\�UHYLHZ���6HH��H�J���0XOOLV�Y��8QLWHG�6WDWHV������)��G������
������WK�&LU���������FROOHFWLQJ�FDVHV���%DJGRQDV�Y��$7)�����
)��G� ����� ���� ��WK� &LU�� ������� %UDGOH\� Y�� $7)�� ���� )��G�
�������������WK�&LU���������DSSO\LQJ�WKH�$3$�WR�UHYLHZ�GH�
QLDO�RI�DSSOLFDWLRQ�WR�UHVWRUH�ILUHDUPV�SULYLOHJHV���.LWFKHQV�Y��
$7)������)��G�������������������WK�&LU���������SHU�FXULDP��
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�VDPH���� � 8QGHU� WKH� $3$¶V� ³QDUURZ´� VWDQGDUG� RI� UHYLHZ��
&LWL]HQV�7R�3UHVHUYH�2YHUWRQ�3DUN�� ,QF�� Y��9ROSH�� ����8�6��
����������������� WKH�6HFUHWDU\¶V�GHQLDO�RI�D�SHWLWLRQ�PD\�EH�
UHYHUVHG�RQO\� LI� LW� LV� ³DUELWUDU\�� FDSULFLRXV�� DQ� DEXVH�RI�GLV�
FUHWLRQ� RU� QRW� RWKHUZLVH� LQ� DFFRUGDQFH� ZLWK� WKH� ODZ�´� � ��
8�6�&����������$GPLQLVWUDWLYH�DFWLRQ�IDLOV�WKDW�VWDQGDUG�RQO\�
ZKHUH�LW�LV�QRW�VXSSRUWDEOH�RQ�DQ\�UDWLRQDO�EDVLV���6HH��0RWRU�

9HKLFOH�0IUV�� $VV¶Q� RI� 8�6��� ,QF�� Y�� 6WDWH� )DUP�0XW�� $XWR��

,QV��&R�������8�6���������������� ��

,QGHSHQGHQW� MXGLFLDO� UXOLQJV� RQ�6HFWLRQ� ����F�� DSSOLFD�
WLRQV²VXFK� DV� WKDW� FRQGXFWHG� E\� WKH� 'LVWULFW� &RXUW� LQ� WKLV�
FDVH�DQG�VDQFWLRQHG�E\� WKH�&RXUW�RI�$SSHDOV²DUH� IODWO\� LQ�
FRQVLVWHQW�ZLWK� WKH� VFKHPH�RI� GHIHUHQWLDO� ³DUELWUDU\� DQG� FD�
SULFLRXV´� UHYLHZ� HQYLVLRQHG� E\�&RQJUHVV�� �:KHUH�&RQJUHVV�
KDV� SURKLELWHG� WKH� 6HFUHWDU\� RI� WKH� 7UHDVXU\� IURP� ³LQYHVWL�
JDW>LQJ@´�RU�³DFW>LQJ@�XSRQ´�6HFWLRQ�����F��DSSOLFDWLRQV�� WKH�
6HFUHWDU\¶V�UHIXVDO�WR�UXOH�RQ�WKRVH�DSSOLFDWLRQV�FRXOG�KDUGO\�
EH�³DUELWUDU\��FDSULFLRXV��DQ�DEXVH�RI�GLVFUHWLRQ�RU�QRW�RWKHU�
ZLVH�LQ�DFFRUGDQFH�ZLWK�WKH�ODZ�´��,QGHHG��E\�UHIXVLQJ�WR�³DFW�
RQ´�DQ�DSSOLFDWLRQ�WR�UHVWRUH�ILUHDUPV�SULYLOHJHV��WKH�'LUHFWRU�
RI�$7)�LV�DFWLQJ�LQ�D�PDQQHU�³LQ�DFFRUGDQFH�ZLWK�WKH�ODZ�´�

�������������������������������������������������
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(YHQ SULRU WR WKH HQDFWPHQW RI WKH ���� DPHQGPHQW DGGLQJ WKH MX�

GLFLDO UHYLHZ SURYLVLRQ� FRXUWV UHYLHZHG WKH 6HFUHWDU\¶V GHWHUPLQDWLRQ

XQGHU WKH $GPLQLVWUDWLYH 3URFHGXUH $FW� 6HH� H�J�� .LWFKHQV� ��� )��G DW

���������� 7KH ���� MXGLFLDO UHYLHZ SURYLVLRQ PHUHO\ UHGHILQHG WKH

VWDQGDUG XQGHU ZKLFK WKH FRXUW FRXOG FRQVLGHU HYLGHQFH RXWVLGH WKH DG�

PLQLVWUDWLYH UHFRUG�

�
6HFWLRQ ����F� GRHV SHUPLW WKH UHYLHZLQJ FRXUW WR ³DGPLW DGGLWLRQDO

HYLGHQFH ZKHUH IDLOXUH WR GR VR ZRXOG UHVXOW LQ D PLVFDUULDJH RI MXVWLFH�´

1RQHWKHOHVV� HYHQ DIWHU FRQVLGHULQJ WKLV DGGLWLRQDO HYLGHQFH� WKH GLVWULFW

FRXUW FRXOG RQO\ UHTXLUH WKDW WKH 6HFUHWDU\ �RU $7)� UHFRQVLGHU LWV GHFL�

VLRQ LQ OLJKW RI WKH DGGLWLRQDO HYLGHQFH� $V WKH OHJLVODWLYH KLVWRU\ VXJ�

JHVWV� WKH 6HFUHWDU\ RI WKH 7UHDVXU\ ZRXOG GHWHUPLQH� LQ OLJKW RI WKDW HYL�

GHQFH� ZKHWKHU WR H[HUFLVH GLVFUHWLRQ WR JUDQW UHOLHI IURP WKH SURVFULSWLRQ

RI 6HFWLRQ ����J�� 6HH 6� 5HS� 1R� ������� DW �� ������� 6� 5HS� 1R� ���

���� DW �� �������
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&�� 7KH�/RZHU�&RXUW¶V�3RVLWLRQ�,V�,QFRQVLVWHQW�:LWK�

7ZR� 6HSDUDWLRQ�RI�3RZHUV� 3ULQFLSOHV� WKDW�

6KRXOG�*XLGH� WKH� 3URSHU� ,QWHUSUHWDWLRQ� RI� 6HF�

WLRQ�����F��DQG�WKH�6XVSHQGLQJ�/HJLVODWLRQ��

,Q�WZR�NH\�UHVSHFWV��WKH�&RXUW�RI�$SSHDOV�ZURQJO\�DUUR�
JDWHG�WR�FRXUWV�D�WUDGLWLRQDOO\�H[HFXWLYH�IXQFWLRQ��

)LUVW�� WKH� &RXUW� RI� $SSHDOV¶� LPSOLFLW� FRQFOXVLRQ� WKDW� D�
FRXUW� FDQ� GLUHFWO\� UHVWRUH� RQH¶V� ILUHDUPV� SULYLOHJHV�� UDWKHU�
WKDQ�UHPDQG�WKH�PDWWHU�EDFN�WR�WKH�DJHQF\��EOXUV�WKH�OLQH�EH�
WZHHQ� WKH� MXGLFLDO� DQG� H[HFXWLYH� IXQFWLRQV�� � 6HFWLRQ� ����F��
GRHV�QRW�H[SOLFLWO\�DXWKRUL]H�D�FRXUW�WR�UHVWRUH�DQ�DSSOLFDQW¶V�
ILUHDUPV�SULYLOHJHV�� �7KH�VWDWXWH�E\� LWV� WHUPV� OLPLWV� WKH� MXGL�
FLDO�UROH�WR�³UHYLHZLQJ´�WKH�6HFUHWDU\¶V�GHQLDO�RI�WKRVH�DSSOL�
FDWLRQV���$QG�ZKLOH�FRXUWV�W\SLFDOO\�KDYH�EURDG�HTXLWDEOH�DX�
WKRULW\�WR�JUDQW�SURSHU�UHOLHI��VHH����8�6�&���������D���GLUHFW�
MXGLFLDO�UHVWRUDWLRQ�RI�ILUHDUPV�SULYLOHJHV²UDWKHU�WKDQ�DQ�RU�
GHU�GLUHFWLQJ�DQ�H[HFXWLYH�EUDQFK�RIILFLDO�WR�GR�VR²PD\�ZHOO�
H[FHHG� LWV� UHPHGLDO� SRZHU�� � 7KLV� &RXUW� KDV� ORQJ� KHOG� WKDW�
³UHYLHZ´� XQGHU� WKH� $3$¶V� ³DUELWUDU\� DQG� FDSULFLRXV´� VWDQ�
GDUG�PHUHO\�HQWLWOHV�WKH�FRXUW�WR�YDFDWH�WKH�6HFUHWDU\¶V�GHQLDO�
RI� UHOLHI� DQG� WR� UHPDQG� WKH� PDWWHU� IRU� IXUWKHU� SURFHHGLQJV���
6HH��H�J���6WDWH�)DUP������8�6��DW�����ILQGLQJ�DJHQF\�DFWLRQ�
³DUELWUDU\�DQG�FDSULFLRXV´�DQG�UHPDQGLQJ�FDVH�WR�ORZHU�FRXUW�
ZLWK�GLUHFWLRQV�WR�UHPDQG�PDWWHU�WR�DJHQF\����$�FRXUW�RUGHUHG�
UHVWRUDWLRQ� RI� ILUHDUPV� SULYLOHJHV� XQGHU� WKLV� VFKHPH� IODXQWV�
WKDW�SUDFWLFH��

,Q� WKLV� FDVH�� WKH� UHOHYDQW� DSSURSULDWLRQV� SURYLVLRQV� EDU�
$7)�QRW�RQO\� IURP�FRQGXFWLQJ� DQ� ³LQYHVWLJDWLRQ´�RI�D�SHWL�
WLRQ�ILOHG�XQGHU�6HFWLRQ�����F���EXW�PRUH�EURDGO\�IURP�³DFW�
LQJ´�RQ�DQ\�VXFK�SHWLWLRQ���3UHVXPDEO\�EHFDXVH�WKDW�VWDWXWRU\�
SURKLELWLRQ� ZRXOG� SUHFOXGH� $7)� IURP� UHVWRULQJ� D� IHORQ¶V�
ILUHDUPV�SULYLOHJHV��HYHQ�IROORZLQJ�UHYLHZ�RI�D�³GHQLDO�´�WKH�
&RXUW�RI�$SSHDOV�LPSOLFLWO\�FRQFOXGHG�WKDW�&RQJUHVV�DXWKRU�
L]HG� WKH� FRXUW� WR� UHVWRUH� WKHVH� SULYLOHJHV� GLUHFWO\�� � %HFDXVH�
WKLV� FRQVWUXFWLRQ�RI� WKH� VWDWXWH�ZRXOG� UDLVH� VHULRXV� FRQVWLWX�
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WLRQDO�GLIILFXOWLHV�RQ�VHSDUDWLRQ�RI�SRZHUV�JURXQGV��LW�VKRXOG�
QRW�OLJKWO\�EH�UHDFKHG��

6HFRQG�� WKH� &RXUW� RI� $SSHDOV¶� GHFLVLRQ� IDLOV� WR� UHFRJ�
QL]H� WKH� UHVSHFWLYH� EUDQFKHV¶� SURSHU� UROHV� LQ� LQYHVWLJDWLQJ�
DSSOLFDWLRQV�� � ,QYHVWLJDWLRQ�� LQFOXGLQJ�WKH�SUHOLPLQDU\�LQYHV�
WLJDWLRQ�RI�D�IHORQ¶V�VXLWDELOLW\�WR�UHDFTXLUH�KLV�ILUHDUPV�SULYL�
OHJHV�� LV� D� TXLQWHVVHQWLDOO\� H[HFXWLYH� IXQFWLRQ�� � 6HH�� H�J���
+HFNOHU� Y��&KDQH\�� ����8�6�� ����� ���� ������� �³7KLV�&RXUW�
KDV�UHFRJQL]HG�RQ�VHYHUDO�RFFDVLRQV�RYHU�PDQ\�\HDUV�WKDW�DQ�
DJHQF\¶V�GHFLVLRQ�QRW�WR�������HQIRUFH��ZKHWKHU�WKURXJK�FLYLO�RU�
FULPLQDO� SURFHVV�� LV� D� GHFLVLRQ� JHQHUDOO\� FRPPLWWHG� WR� DQ�
DJHQF\¶V�DEVROXWH�GLVFUHWLRQ�´�� �FROOHFWLQJ� FDVHV��� FI��0RUUL�

VRQ�Y��2OVRQ������8�6������������������ �³*RYHUQPHQWDO� LQ�
YHVWLJDWLRQ� DQG� SURVHFXWLRQ� RI� FULPHV� LV� D� TXLQWHVVHQWLDOO\�
H[HFXWLYH� IXQFWLRQ�´��� � &RQJUHVV� UHFRJQL]HG� WKH� H[HFXWLYH�
EUDQFK¶V�XQLTXH� DELOLW\� WR� IXOILOO� WKLV� UROH�E\�YHVWLQJ� LW�ZLWK�
WKH�SRZHU�WR�LQYHVWLJDWH�DSSOLFDWLRQV�WR�UHVWRUH�ILUHDUPV�SULYL�
OHJHV�� � 6HH� ���8�6�&�� �� ����F�� �SURYLGLQJ� WKDW� DSSOLFDWLRQV�
PD\�EH�JUDQWHG�LI�WKH�VWDWXWRU\�FULWHULD�DUH�HVWDEOLVKHG�WR�WKH�
6HFUHWDU\¶V� VDWLVIDFWLRQ��� � (DFK� RI� WKH� DSSURSULDWLRQV� ODZV�
SURKLELWV�WKH�H[SHQGLWXUH�RI�IXQGV�IRU�³LQYHVWLJDW>LQJ@´�DSSOL�
FDWLRQV�WR�UHVWRUH�ILUHDUPV�SULYLOHJHV���$V�&RQJUHVV�ZDV�ZHOO�
DZDUH�ZKHQ�LW�GHFLGHG�ZKHWKHU�WR�VXVSHQG�WKH�SURJUDP��VXFK�
LQYHVWLJDWLRQV�DUH�GLIILFXOW��VHQVLWLYH��DQG�IDFW�LQWHQVLYH�SURF�
HVVHV� UHTXLULQJ� WKH� H[SHQGLWXUH� RI� VXEVWDQWLDO� WLPH� DQG� UH�
VRXUFHV�WR�HYDOXDWH�DQ�DSSOLFDQW¶V�VXLWDELOLW\�IRU�UHVWRUDWLRQ�RI�
KLV� SULYLOHJHV�� �$� W\SLFDO� LQYHVWLJDWLRQ� LQ� FRQQHFWLRQ�ZLWK� D�
6HFWLRQ�����F��DSSOLFDWLRQ�LQYROYHV�H[WHQVLYH�LQWHUYLHZV�ZLWK�
WKH�DSSOLFDQW��FKDUDFWHU�UHIHUHQFHV��QHLJKERUV��HPSOR\HUV�DQG�
SUREDWLRQ� RIILFHUV� DV� ZHOO� DV� DFFXPXODWLRQ� RI� DOO� HYLGHQFH�
EHDULQJ�RQ�ZKHWKHU�WKH�DSSOLFDQW�LV�OLNHO\�WR�DFW�LQ�D�PDQQHU�
GDQJHURXV�WR�SXEOLF�VDIHW\�DQG�ZKHWKHU�UHOLHI�ZRXOG�EH�FRQ�
WUDU\�WR�WKH�SXEOLF�LQWHUHVW���6HH�JHQHUDOO\�6PLWK�Y��%UDG\������
)��6XSS�����������������(�'��:LV���������GHVFULELQJ�$7)¶V�
SURFHGXUHV�ZKHQ� LQYHVWLJDWLQJ� 6HFWLRQ� ����F�� DSSOLFDWLRQV���
VHH�DOVR�3RQWDUHOOL�������8�6��$SS��/(;,6�������DW�������
�³(YDOXDWLQJ�D�������F��DSSOLFDWLRQ�UHTXLUHV�D�GHWDLOHG�LQYHV�
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WLJDWLRQ� RI� WKH� IHORQ¶V� EDFNJURXQG� DQG� UHFHQW� FRQGXFW�� � $Q�
HIIHFWLYH� LQYHVWLJDWLRQ� HQWDLOV� LQWHUYLHZLQJ� D� ZLGH� DUUD\� RI�
SHRSOH�� LQFOXGLQJ� WKH� IHORQ�� KLV� IDPLO\�� KLV� IULHQGV�� WKH� SHU�
VRQV�ZKRP�KH� OLVWV� DV� FKDUDFWHU� UHIHUHQFHV��PHPEHUV�RI� WKH�
FRPPXQLW\�ZKHUH�KH�OLYHV��KLV�FXUUHQW�DQG�IRUPHU�HPSOR\HUV��
KLV� FRZRUNHUV�� DQG� KLV� IRUPHU� SDUROH� RIILFHUV�´�� �FLWDWLRQV�
RPLWWHG���93&�5HSRUW�DW�/LQN����

,Q� FRQWUDVW� WR� WKH� H[HFXWLYH� EUDQFK�� FRXUWV� DUH� SRRUO\�
VLWXDWHG�WR�FRQGXFW�WKH�LQYHVWLJDWLRQV�QHFHVVDU\�WR�GHWHUPLQH�
ZKHWKHU� DQ� DSSOLFDQW¶V� SULYLOHJHV� VKRXOG� EH� UHVWRUHG�� � ³>,@Q�
FHUWDLQ� NLQGV� RI� OLWLJDWLRQ� SUDFWLFDO� FRQVLGHUDWLRQV� GLFWDWH� D�
GLYLVLRQ�RI�IXQFWLRQV�EHWZHHQ�FRXUW�DQG�DJHQF\�XQGHU�ZKLFK�
WKH� ODWWHU�PDNHV� D� SUHOLPLQDU\�� FRPSUHKHQVLYH� LQYHVWLJDWLRQ�
RI�DOO�WKH�IDFWV��DQDO\]HV�WKHP��DQG�DSSOLHV�WR�WKHP�WKH�VWDWX�
WRU\�VFKHPH�DV�LW�LV�FRQVWUXHG�´��)HGHUDO�0DULWLPH�%G��Y��,V�

EUDQGWVHQ�&R�������8�6��������������������6SHFLILFDOO\�LQ�WKH�
FRQWH[W� RI� 6HFWLRQ� ����F�� DSSOLFDWLRQV�� ³>Z@KLOH� GLVWULFW�
FRXUWV� DUH�ZHOO� HTXLSSHG� WR�PDNH� FUHGLELOLW\� MXGJPHQWV� DQG�
IDFWXDO� GHWHUPLQDWLRQV�� WKH\� DUH�ZLWKRXW� WKH� WRROV� QHFHVVDU\�
WR� FRQGXFW� D� V\VWHPDWLF� LQTXLU\� LQWR� DQ� DSSOLFDQW¶V� EDFN�
JURXQG�´��0XOOLV������)��G�DW�������/LNHZLVH��FRXUWV�ODFN�WKH�
SRZHU��RQ�WKHLU�RZQ�LQLWLDWLYH��WR�LGHQWLI\�DQG�WR�LQWHUYLHZ�WKH�
YDULRXV�ZLWQHVVHV�ZKR�FRXOG�RIIHU�UHOHYDQW� WHVWLPRQ\�RU�RE�
VHUYDWLRQV�RQ�WKH�VXLWDELOLW\�RI�D�SDUWLFXODU�DSSOLFDQW�IRU�UHV�
WRUDWLRQ�RI�WKRVH�SULYLOHJHV���&I��3HQQV\OYDQLD�%G��RI�3URED�
WLRQ�	�3DUROH�Y��6FRWW������8�6����������������������UHFRJ�
QL]LQJ�WKH�GLIIHUHQFHV�EHWZHHQ�WULDOV�DQG�DGPLQLVWUDWLYH�KHDU�
LQJV�LQ�WKH�FRQWH[W�RI�SDUROH�UHYRFDWLRQ�KHDULQJV�����

,QVWHDG��LQ�D�WULDO��FRXUWV�PXVW�UHO\�VROHO\�RQ�WKH�IDFWXDO�
GHYHORSPHQW�SURYLGHG�E\�WKH�SDUWLHV�WKURXJK�WKHLU�RZQ�LQLWLD�
WLYH� DQG� DFTXLUHG� WKURXJK� WKH� GLVFRYHU\� SURFHVV�� �6HH�� H�J���
3RQWDUHOOL�� �����8�6�� $SS�� /(;,6� ������ DW� ��� �³%HFDXVH�
FRXUWV�DUH�ZLWKRXW�WKH�WRROV�QHFHVVDU\�WR�FRQGXFW�D�V\VWHPDWLF�
LQTXLU\�LQWR�DQ�DSSOLFDQW¶V�EDFNJURXQG�� LI� WKH\�UHYLHZHG�DS�
SOLFDWLRQV�GH�QRYR�WKH\�ZRXOG�EH�IRUFHG�WR�UHO\�SULPDULO\²LI�
QRW� H[FOXVLYHO\²RQ� LQIRUPDWLRQ�SURYLGHG�E\� WKH� IHORQ�� �$V�
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IHZ�IHORQV�ZRXOG�YROXQWHHU�DGYHUVH�LQIRUPDWLRQ�� WKH�LQTXLU\�
ZRXOG�EH�GDQJHURXVO\�RQH�VLGHG�´���LQWHUQDO�TXRWDWLRQ�PDUNV�
DQG� FLWDWLRQV�RPLWWHG��� �7KDW� SURFHVV�� KRZHYHU�� LV� DQ� LQDGH�
TXDWH� VXEVWLWXWH� IRU� WKH� LQIRUPDWLRQ� WKDW� FDQ� EH� GHYHORSHG�
WKURXJK�WKH�IXOO�LQYHVWLJDWLRQ�WKDW�&RQJUHVV�HQYLVLRQHG�SULRU�
WR�DQ\�GHFLVLRQ�RQ�ZKHWKHU�WR�UHVWRUH�ILUHDUPV�SULYLOHJHV���6HH�
9ROSH�� ����8�6�� DW� ������� �QRWLQJ� WKDW� HYLGHQFH� RIIHUHG� E\�
SDUWLHV� LQ� MXGLFLDO� SURFHHGLQJ� VXSSO\� ³LQDGHTXDWH� EDVLV� IRU�
UHYLHZ´� RI� DJHQF\� GHFLVLRQ� DQG� UHPDQGLQJ�PDWWHU� WR� ORZHU�
FRXUWV�WR�FRQVLGHU�GHFLVLRQ�LQ�OLJKW�RI�WKH�³IXOO�DGPLQLVWUDWLYH�
UHFRUG�WKDW�ZDV�EHIRUH�WKH�6HFUHWDU\�DW�WKH�WLPH�KH�PDGH�KLV�
GHFLVLRQ´��� � ,W� LV� HVSHFLDOO\� LQDGHTXDWH� LQ� WKLV� FDVH� EHFDXVH�
WKH� DSSURSULDWLRQV� OHJLVODWLRQ� SUHYHQWV� $7)� IURP� ³LQYHVWL�
JDW>LQJ@´� WKH� UHDVRQV�ZK\�D�SDUWLFXODU�DSSOLFDWLRQ�VKRXOG�EH�
GHQLHG�� �$V�D� UHVXOW��DQ\�FRXUW�GHFLGLQJ�ZKHWKHU� WR�JUDQW�DQ�
DSSOLFDWLRQ�WR�UHVWRUH�SULYLOHJHV�ZLOO�KDYH�EHIRUH�LW�DQ�LQDGH�
TXDWH�SLFWXUH�IURP�ZKLFK�WR�UHQGHU�D�GHFLVLRQ���

7KH�&RXUW� RI�$SSHDOV� LJQRUHG�$7)¶V� XQLTXH� DELOLW\� WR�
SHUIRUP� WKLV� LQYHVWLJDWLYH� IXQFWLRQ�� � ,QVWHDG�� LW� HIIHFWLYHO\�
GHSXWL]HG� GLVWULFW� FRXUWV� WR� VHUYH� DV� VXUURJDWH� LQYHVWLJDWRUV�
IRU�DQ\�SHWLWLRQ�WR�UHVWRUH�ILUHDUPV���,Q�OLJKW�RI�WKH�VXEVWDQWLDO�
GLIIHUHQFHV�EHWZHHQ� WKH� UHVSHFWLYH� DELOLWLHV�RI� WKH� H[HFXWLYH�
EUDQFK�DQG�WKH�FRXUWV�WR�FRQGXFW�WKH�QHFHVVDU\�IDFWXDO�GHYHO�
RSPHQW� SULRU� WR� DQ\� GHFLVLRQ� RQ� DQ� DSSOLFDWLRQ�� &RQJUHVV�
KDUGO\�FRXOG�KDYH�LQWHQGHG�WKLV�UHDOORFDWLRQ�RI�DXWKRULW\�IURP�
RQH�EUDQFK�WR�DQRWKHU���,QGHHG��6HFWLRQ�����F��LWVHOI�VXJJHVWV�
WKDW�&RQJUHVV�QHYHU� LQWHQGHG� IRU� FRXUWV� WR� VHUYH� DV� WKH�SUH�
GRPLQDQW�IRUXP�IRU�IDFWXDO�GHYHORSPHQW�DQG�LQLWLDO�DGMXGLFD�
WLRQ�RI�6HFWLRQ�����F��DSSOLFDWLRQV���%\�SURYLGLQJ�WKDW�FRXUWV�
RQO\� FRXOG� FRQVLGHU� HYLGHQFH� RXWVLGH� RI� WKH� DGPLQLVWUDWLYH�
UHFRUG�ZKHUH�D�PLVFDUULDJH�RI�MXVWLFH�RWKHUZLVH�ZRXOG�UHVXOW��

�������������������������������������������������
�

7KXV� WKH GLVWULFW FRXUW LQ WKLV FDVH ZDV IODWO\ ZURQJ ZKHQ LW VXJ�

JHVWHG WKDW LW ZDV ZHOO SRVLWLRQHG WR GHFLGH ZKHWKHU WR UHVWRUH %HDQ¶V

ILUHDUPV SULYLOHJHV DEVHQW DQ\ DGPLQLVWUDWLYH UHFRUG� �3HW� $SS� ��D�

��D��
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&RQJUHVV� QDUURZO\� FDELQHG� FRXUWV¶� UROHV�� � 6HH� 3RQWDUHOOL��
�����8�6��$SS��/(;,6��DW�����³'LVWULFW�FRXUWV¶�LQVWLWXWLRQDO�
OLPLWDWLRQV�VXJJHVW�WKDW�&RQJUHVV�FRXOG�QRW�KDYH�LQWHQGHG�IRU�
WKH� DSSURSULDWLRQV� EDQ� WR� WUDQVIHU� WR� WKHP� WKH� SULPDU\� UH�
VSRQVLELOLW\� IRU� GHWHUPLQLQJ�ZKHWKHU� WR� UHVWRUH� IHORQV¶� ILUH�
DUPV�SULYLOHJHV�´����,W�ZRXOG�EH�DEVXUG�WR�WKLQN�WKDW��E\�VWULS�
SLQJ�WKH�H[HFXWLYH�DJHQF\¶V�UROH�LQ�LQYHVWLJDWLQJ�DSSOLFDWLRQV��
&RQJUHVV�LQWHQGHG�WKH�IHGHUDO�GLVWULFW�FRXUWV�WR�VWHS�LQWR�WKHLU�
VKRHV���6XFK�D�UHVXOW�LJQRUHV�WKH�LQWHOOLJLEOH�GLYLVLRQ�RI�UROHV�
EHWZHHQ� WKH� H[HFXWLYH� DQG� MXGLFLDO� EUDQFKHV� WKDW� XQGHUSLQV�
WKH�6HFWLRQ�����F��DSSOLFDWLRQ�V\VWHP��

,,,��7+(� /(*,6/$7,9(� +,6725<�� /,.(� 7+(�

67$78725<� 6758&785(�� 0$.(6� &/($5�

&21*5(66¶6� ,17(17� 72� 6723� 5(�$50,1*�

)(/216��

7KH�OHJLVODWLYH�KLVWRU\�FRQILUPV�&RQJUHVV¶V�PDQLIHVW�LQ�
WHQW� WR� VXVSHQG� WKH� RSHUDWLRQ� RI� 6HFWLRQ� ����F��� � &RQJUHVV�
DFWHG�VZLIWO\�DQG�GHFLVLYHO\�LQ�UHVSRQVH�WR�WKH������93&�UH�
SRUW�WR�HQG�WKH�IHGHUDO�SURJUDP�SURYLGLQJ�IRU�UH�DUPLQJ�FRQ�
YLFWHG�IHORQV�� � ,Q�WDNLQJ�WKLV�DFWLRQ��&RQJUHVV�GLG�QRW�LQWHQG�
WR� KDYH� IHGHUDO� FRXUWV� UHSODFH�$7)� DV� WKH� JRYHUQPHQW� RIIL�
FLDOV� KDQGLQJ� EDFN� ILUHDUPV� WR� IHORQV�� � $V� 6HQDWRU� 6LPRQ�
VWDWHG�RQ�WKH�6HQDWH�IORRU��³/HW�PH�PDNH�WKLV�SRLQW�SHUIHFWO\�
FOHDU���,W�ZDV�QHYHU�RXU�LQWHQW��QRU�LV�LW�QRZ��IRU�WKH�FRXUWV�WR�
UHYLHZ� D� FRQYLFWHG� IHORQ¶V� DSSOLFDWLRQ� IRU� ILUHDUP� SULYLOHJH�
UHVWRUDWLRQ�´� ���� &RQJ�� 5HF�� 6������ �GDLO\� HG�� 2FW�� ���
����������%\�FRQWUDVW��³QRW�D�VLQJOH�PHPEHU�RI�&RQJUHVV�VXJ�
JHVWHG�WKDW� WKH�DSSURSULDWLRQV�EDQ�ZRXOG�JLYH�FRXUWV� WKH�DX�

�������������������������������������������������
��

6HH DOVR LG� �GDLO\ HG� 2FW� �� ����� �VWDWHPHQW RI 6HQDWRU 6LPRQ�

�³$ UHFHQW FRXUW FDVH LQ 3HQQV\OYDQLD PLVLQWHUSUHWHG RXU LQWHQWLRQV DQG

RSHQHG WKH GRRU IRU WKHVH FRQYLFWHG IHORQV WR DSSO\ IRU MXGLFLDO UHYLHZ RI

WKHLU GLVDELOLW\ UHOLHI DSSOLFDWLRQV�´�� 6HQDWRU 6LPRQ� RI FRXUVH� ZDV FULWL�

FL]LQJ WKH 7KLUG &LUFXLW¶V GHFLVLRQ LQ 5LFH Y� 8QLWHG 6WDWHV� �� )��G ���

��G &LU� ������ ZKLFK WKH HQ EDQF 7KLUG &LUFXLW VXEVHTXHQWO\ RYHUUXOHG LQ

3RQWDUHOOL SUHFLVHO\ WR EULQJ LWV UXOH LQ OLQH ZLWK &RQJUHVV¶V LQWHQW�
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WKRULW\�WR�HYDOXDWH�������F��DSSOLFDWLRQV�LQ�WKH�ILUVW�LQVWDQFH�´��
3RQWDUHOOL�������8�6��$SS��/(;,6�������DW�����

,QGHHG�� WKH� OHJLVODWLYH�KLVWRU\� LV� UHSOHWH�ZLWK� UHIHUHQFHV�
WR�&RQJUHVV¶V�LQWHQW�WR�FORVH�WKH�³ORRSKROH´�LQ�WKH�RWKHUZLVH�
EODQNHW�SURKLELWLRQ�DJDLQVW�UH�DUPLQJ�IHORQV���,W�FDQQRW�SODX�
VLEO\�EH�VXJJHVWHG�WKDW�D�&RQJUHVV�VR�GHYRWHG�WR�FORVLQJ�WKLV�
³ORRSKROH´�LQWHQGHG�DW�WKH�VDPH�WLPH�WR�RSHQ�DQRWKHU�E\�DO�
ORZLQJ� GLVWULFW� MXGJHV� WR� GR� ZKDW� $7)� FRXOG� QRW²UH�DUP�
IHORQV��

&RQJUHVV� IHDUHG²IROORZLQJ� WKH� 93&� UHSRUW²WKDW� VXF�
FHVVIXO� DSSOLFDQWV� XQGHU� 6HFWLRQ� ����F�� ZRXOG� FRPPLW� IXU�
WKHU� FULPHV�� � ³$IWHU�$7)� DJHQWV� VSHQG�PDQ\� KRXUV� LQYHVWL�
JDWLQJ�D�SDUWLFXODU�DSSOLFDQW�WKH\�PXVW�GHWHUPLQH�ZKHWKHU�RU�
QRW�WKDW�DSSOLFDQW�LV�VWLOO�D�GDQJHU�WR�SXEOLF�VDIHW\���7KLV�LV�D�
YHU\�GLIILFXOW�DQG�VXEMHFWLYH�WDVN�ZKLFK�FRXOG�KDYH�GHYDVWDW�
LQJ�FRQVHTXHQFHV�IRU�LQQRFHQW�FLWL]HQV�LI�WKH�ZURQJ�GHFLVLRQ�
LV�PDGH�´��6��5HS��1R����������������������������/HJLVODWRUV�
UHSHDWHGO\� VWUHVVHG� WKH�SRWHQWLDO� GDQJHURXVQHVV�RI� WKH� H[LVW�
LQJ�JXQ�UHOLHI� OHJLVODWLRQ�� �2QH�FR�VSRQVRU�RI� WKH�DSSURSULD�
WLRQV�PHDVXUH��6HQDWRU�/DXWHQEHUJ��GHFODUHG��³,W�LV�DOVR�SODF�
LQJ�LQQRFHQW�$PHULFDQV�DW�ULVN�� �(YHQ�DIWHU�$7)�SHUIRUPV�D�
IXOO�EORZQ� LQYHVWLJDWLRQ�� WKHUH� LV� QR� ZD\� WR� EH� VXUH� WKDW� D�
FRQYLFWHG� IHORQ� LVQ¶W� JRLQJ� WR� JR� RXW� DQG� FRPPLW� DQRWKHU�
FULPH�� � ,Q� IDFW�� WKHUH¶V� UHDO� FDXVH� IRU� FRQFHUQ�� � &ULPLQDOV�
JUDQWHG� UHOLHI� KDYH� ODWHU� EHHQ� UHDUUHVWHG� IRU� FULPHV� UDQJLQJ�
IURP�DWWHPSWHG�PXUGHU�WR�UDSH�DQG�NLGQDSSLQJ�´������&RQJ��
5HF��6�������GDLO\�HG��6HSW�������������VWDWHPHQW�E\�6HQDWRU�
/DXWHQEHUJ������

�������������������������������������������������
��

6HH DOVR 6� 5HS� 1R� �������� DW �� ������ �XVLQJ WKH VDPH ODQ�

JXDJH��

��
6HH DOVR +�5� 5HS� 1R� �������� DW �� ������ �³8QGHU WKH UHOLHI

SURFHGXUH� $7) RIILFLDOV DUH UHTXLUHG WR JXHVV ZKHWKHU D FRQYLFWHG IHORQ

RU D SHUVRQ FRPPLWWHG WR D PHQWDO LQVWLWXWLRQ FDQ EH HQWUXVWHG ZLWK D

ILUHDUP� � � � >7@KH &RPPLWWHH KDV LQFOXGHG ODQJXDJH ZKLFK VWDWHV WKDW QR

�
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� &RQJUHVV�WKXV�DFWHG��LQ�WKH�IDFH�RI�PRXQWLQJ�SXEOLF�RS�
SRVLWLRQ���WR�FORVH�WKLV�³ORRSKROH´��

0RVW� $PHULFDQV� SUREDEO\� ZRXOG� EH� DPD]HG� WKDW�
WKLV� SURYLVLRQ� LV� HYHQ� QHFHVVDU\�� 0U�� 3UHVLGHQW���
+RZ�FDQ�LW�EH��DW�D�WLPH�RI�ULVLQJ�YLROHQFH�WKURXJK�
RXW�RXU�1DWLRQ��WKDW�RXU�ODZV�SXW�JXQV�LQWR�WKH�KDQGV�
RI� FRQYLFWHG� YLROHQW� IHORQV"� � ,W� GHILHV� FRPPRQ�
VHQVH�� � %XW� LW� LV� WUXH�� � /HW�PH� H[SODLQ�� � *HQHUDOO\�
VSHDNLQJ��DV�RQH�ZRXOG�H[SHFW��IHORQV�DUH�SURKLELWHG�
E\�)HGHUDO�ODZ�IURP�SRVVHVVLQJ�ILUHDUPV���+RZHYHU��
WKHUH� LV� D� JDSLQJ� ORRSKROH�� � ,� FDOO� LW� WKH� ³JXQV� IRU�
IHORQV´� ORRSKROH�� � 8QGHU� WKLV� ORRSKROH�� FRQYLFWHG�
IHORQV� DQG� RWKHUV� SURKLELWHG� IURP� SRVVHVVLQJ� ILUH�
DUPV�PD\�VXEPLW�DQ�DSSOLFDWLRQ�WR�$7)��

���� &RQJ�� 5HF�� 6������ �GDLO\� HG�� 6HSW�� ���� ������ �6HQ��
/DXWHQEHUJ�����

7KH�TXHVWLRQ�LQ�WKLV�FDVH�LV�XOWLPDWHO\�DQ�LVVXH�RI�VWDWX�
WRU\� FRQVWUXFWLRQ� DQG� FRQJUHVVLRQDO� LQWHQW�� � $V� VHW� IRUWK�

�������������������������������������������������
DSSURSULDWHG IXQGV EH XVHG WR LQYHVWLJDWH RU DFW XSRQ DSSOLFDWLRQV IRU

UHOLHI IURP )HGHUDO ILUHDUPV GLVDELOLWLHV�´��

��
6HH �� 0LOOLRQ D <HDU 7R 5HDUP )HORQV� :DVK� 3RVW� 1RY� ��� �����

DW $�� �³,Q JHQHUDO� VXFK LQGLYLGXDOV DUH SURKLELWHG IURP SRVVHVVLQJ�

VKLSSLQJ� WUDQVSRUWLQJ RU UHFHLYLQJ ILUHDUPV� EXW D VSHFLDO H[FHSWLRQ ZDV

FUHDWHG WR DOORZ WKH IHGHUDO JRYHUQPHQW WR UHVWRUH WKHVH ULJKWV LQ VRPH

FLUFXPVWDQFHV� 7KH ORRSKROH ZDV FUHDWHG WR VDYH WKH :LQFKHVWHU )LUH�

DUPV &R�²ZKRVH SDUHQW FRPSDQ\ KDG EHHQ FRQYLFWHG LQ D NLFNEDFN

VFKHPH²IURP EDQNUXSWF\�´��

��
6HH DOVR 6WRS $UPLQJ )HORQV $FW� +HDULQJ %HIRUH WKH 6XEFRPP� RQ

WKH &RQVWLWXWLRQ RI WKH 6HQDWH &RPP� RQ WKH -XGLFLDU\� ���G &RQJ�

������ �VWDWHPHQW E\ 5HS� 6PLWK� �³%XW LQ ����� DQ XQH[SHFWHG HYHQW

RSHQHG D ORRSKROH LQ WKLV SURKLELWLRQ RQ JXQV� � � � >8@QIRUWXQDWHO\� WKLV

ORRSKROH� WKLV H[HPSWLRQ GHVLJQHG IRU RQH FRPSDQ\ KDV EHHQ XVHG DV D

VHFRQG�FKDQFH FOXE E\ WHQV RI WKRXVDQGV RI IHORQV�´�� ��� &RQJ� 5HF�

6����� �GDLO\ HG� $XJ� �� ����� �VWDWHPHQW RI 6HQDWRU /DXWHQEHUJ� �UHIHU�

ULQJ WR WKH ³JXQV IRU IHORQV´ ORRSKROH��
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DERYH�� WKH�WH[W�DQG�VWUXFWXUH�RI� WKH�DSSOLFDEOH�VWDWXWHV�PDNH�
SODLQ� WKDW� &RQJUHVV� FHUWDLQO\� GLG� QRW� HQYLVLRQ� WKDW�� RQFH� LW�
SUHYHQWHG�$7)�IURP�FRQGXFWLQJ�LQYHVWLJDWLRQV�LQWR�SHWLWLRQV�
ILOHG� XQGHU� 6HFWLRQ� ����F��� IHGHUDO� FRXUWV�ZRXOG� EH� DEOH� WR�
FLUFXPYHQW�WKH�SURKLELWLRQ�E\�³UHYLHZLQJ´�WKH�IDLOXUH�RI�$7)�
WR� DFW�� DQG� WKHQ� WKHPVHOYHV� JUDQW� UHOLHI� IURP� WKH� GLVDELOLW\�
LPSRVHG� XQGHU� 6HFWLRQ� ����J��� � 7KH� OHJLVODWLYH� UHFRUG� FRQ�
ILUPV�WKLV��DV�PHPEHUV�RI�&RQJUHVV�UHSHDWHGO\�QRWHG�WKDW�WKH�
SXUSRVH�RI�WKH�DSSURSULDWLRQV�PHDVXUHV�LV�WR�FORVH�WKH�³ORRS�
KROH´� WKDW� SUHYLRXVO\� SHUPLWWHG� IHORQV� WR� REWDLQ� ILUHDUPV���
7KHUH� LV� QR� UHDVRQ� WR� DVFULEH� WR� &RQJUHVV� DQ\� LQWHQWLRQ²
ZKLOH�FORVLQJ�RQH�ORRSKROH²WR�RSHQ�DQRWKHU��

&21&/86,21�

)RU�WKH�IRUHJRLQJ�UHDVRQV��WKH�MXGJPHQW�RI�WKH�&RXUW�RI�
$SSHDOV�VKRXOG�EH�UHYHUVHG��

5HVSHFWIXOO\�VXEPLWWHG��
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